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STATEMENT OF QUESTIONS PRESENTED. 


1. The question is whether, in a t ort a gtinn-ior fraud 
arising out of a sale of a rooming house business by a buyer 
(appellant) against appellees: three agents of sellor or two 
fiduciaries, Young and Pastor, and a third party, Belew, and 
the trial court found all three guilty of fraud complained, 
did the trial court fail to render due process of law to the 
appellant by entering two off sets against t he appellant not¬ 
withstanding the facts That both offsets: were never a part 
of the pleadings; never claimed nor proven by the appellees 
and are only related to another defendant, Deavers, dis¬ 
missed by the trial court before trial and not party to this 
appeal. 



2. The question is whether, in a tort action for fraud aris¬ 
ing out of a sale of a rooming house business by a buyer, 
appellant, against appellees: three agents of sellor or two 
fiduciaries, Young and Pastor, and a third party, Belew, 
and the trial court finds all three guilty of the fraud com¬ 
plained, did the trial court err in refusing to include in the 
measure of damages due appellant by the three guilty ap¬ 
pellees certain sums with interest that were the natural, di¬ 
rect or proximate consequences of the fraud. 

3. The question is whether in a tort action for fraud 
arising out of a sale of a rooming house business by a buyer 
(appellant) against appellees; three agents of sellor, or 
two fiduciaries, Young and Pastor, of buyer and third party, 
Belew, and the trial court finds all three guilty of fraud 
complained, did the trial court err in refusing to find as a 
conclusion of law: that a civil conspiracy existed between 
the fiduciaries, Young and Pastor, ana the third party, 
Belew, and all three parties are jointly and severally liable 
for all alleged and proven damages suffered by appellant 
that were the natural, direct or proximate consequences of 
the civil conspiracy. 


4. The question is whether in a tort action for fraud 
arising out of a sale of a rooming house business by a 
buyer (appellant) against appellees, who were business 
chance brokers, fiduciaries of the buyer and agents of sellor, 
and the trial court finds the two brokers, Young and Pas¬ 
tor, guilty of fraud complained, did the trial court errJ n 
ref using to find. a.s~a r.nnchsion o f law t hat both b rokers 
had"violatid^Sect. 45—1408, X L_C- Code-j(1940 Edition) and 
hence~by reason of Sect. 45-1405 of the same Code the 
two sureties on the bonds of the business chance brokers 


were liable up to $2500.00 on each of the two bonds. 
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IN THE 



Foe the District of Columbia Circuit 


No. 11070, 


ELLEN M. WARD, Appellant , 


W. P. DEAVERS, FRANCES DEAVERS, RUBY CHAL¬ 
MERS, JOHN A. HOLLOWAY, MASSACHUSETTS 
BONDING AND INSURANCE CO. (Surety for John 
A. Holloway), LANE PASTOR, AETNA CASUALTY 
AND SURETY CO. (Surety for Lane Pastor), C. J. 
YOUNG, MARYLAND CASUALTY CO. (Surety for 
C. J. Young), GEORGE T. BELEW, Appellees. 


Appeal from Order of the United States District Court 
for the District of Columbia. 


JURISDICTIONAL STATEMENT. 

The jurisdiction of the trial court was invoked under 
Title 11, Chapter 3, Sect. 301, etc., D. C. Code (1940 Edit.). 

The jurisdiction of this Court is based upon 28 U. S. C. 
Secs. 1291,1292,1294. 

The appellant (plaintiff) in the trial court was a citizen 
of the United States and resident of the District of Colnm- 
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bia. The wrong complained occurred in the District of 
Columbia in 1945 and 1946 and the suit was docketed Oct. 
2, 1946 in tbe trial court for an amount in excess of $5000. 

The Memorandum Opinion of tbe trial court was filed 
6/21/50. Joint Appen. p. 43. For tbe Order and Judgment 
of 2/6/51 and tbe amended order and judgment of 2/19/51, 
see Joint Appen. p. 45 and 46. 

Tbe final order of tbe trial court denied tbe appellant’s 
motion “For Relief from Order and Stay of Proceedings to 
Enforce Judgment”, and sustained tbe orders of 2/6/51 
and 2/19/51, was entered 2/27/51. Joint Appen. p. 47. 

Notice of appeal was filed 3/21/51. Joint Appen. p. 47. 

Order extending time to docket and file record on appeal 
was signed 6/8/51, extending time to June 19, 1951. 

Petition for Leave to Proceed on Appeal in Forma 
Pauperis was filed in tbis Court, June 18,1951 in Ward v. 
Dealers, Miscell. No. 293. 

Final order of tbis Court denying petition and granting 
appellant till November 20, 1951 to transfer record and 
docket appeal was entered October 26,1951. 

Tbe record was docketed in tbis Court on November 19, 
1951. 

STATEMENT OF THE CASE. 

The Action. 

Appellant brought these actions: 

Against Young, Pastor and Belew for cancellation of 
certain notes, tort for fraud and civil conspiracy and, 
Against two sureties, Aetna Casualty and Surety Com¬ 
pany and Maryland Casualty Company, to recover on 
two bonds of business chance brokers, Pastor and Young 
respectively, under Sect. 45—1405, D. C. Code (1940 
Edit.), where such actions were based on a sale in 1946 
of a rooming bouse business at 2230 Massachusetts 
Avenue, N. W., Washington, D. C., hereinafter called 
Mansion Club, where tbe buyer was tbe appellant and 
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business chance brokers, Young and Pastor, were both 
fiduciaries of the buyer and agents of sellor, W. P. 
Deavers, who was dismissed in trial court and is no 
party to this appeal. George Belew was a third party. 

The Facts. 

This action was begun for the rescission of a contract, 
the cancellation of certain notes, for the torts of fraud and 
civil conspiracy. The appellant was the plaintiff below. 
Five defendants, William P. Deavers, Frances Deavers, 
Ruby Chalmers, John A. Holloway, and Massachusetts 
Bonding and Insurance Company, of a total of ten defend¬ 
ants below, were dismissed before trial (see pretrial pro¬ 
ceedings, Joint Appen. p. 39) and are not parties to this 
Appeal. The remaining five defendants, C. J. Young and 
the surety on his bond, Maryland Casualty Company, Lane 
Pastor and the surety on his bond, Aetna Casualty and 
Surety Company, and George Belew, are parties to this 
appeal Young and Pastor was a partnership licensed and 
bonded under the Real Estate and Business Broker’s Li¬ 
cense Act, Title 45, Chapter 14, D. C. Code (1940 Edit.). 

The appellant is appealing: against Young, Pastor and 
Belew for additional sums certain the trial court refused; 
against Young and Pastor for the recovery of two offsets 
the trial court gave them, and against the two surety com¬ 
panies as being liable on the bonds since the trial court 
dismissed them without prejudice in the final order. 

Appellant began her business relationship in 1944 with 
Young and Pastor when they, as an agent of a sellor, sold 
her her present rooming house business of 1215 17th St. 
N. W. Joint App. p. 50, line 20 thru 28. 

On April 7,1945, Young and Pastor, as agents of Frances 
Deavers (leasee of Mansion Club), sold the rooming house 
business of Mansion Club to George Belew, appellee, by 
means of a Sales Contract and a Manager’s Agreement. 
Joint Appen. p. 55, last para. 
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On October 27, 1945, appellant deposited a check for \ 
$1000.00 to Young and Pastor, payees, for the purchase of I 
the rooming house business of Mansion Club. Joint Appen. 
p. 52, line 3 thru 9. 

On January 31, 1946, Young and Pastor, as agents of 
W. P. Deavers, by means of a Sales Contract sold Mansion 
Club to Eileen Restine, who committed suicide the next day 
and who never took possession. Joint Appen. p. 53, line 18 
till end; p. 54, line 1 thru 9. 

On February 14, 1946, Young and Pastor, as agents of 
Deavers, and with George Belew signing as “owner,” exe¬ 
cuted a sales contract (plaintiff’s exhibit No. 1) on Man¬ 
sion Club with appellant without disclosing to her the rela¬ 
tive rights of Belew, Restine and herself. Joint Appen. p. 

55, lines 16 thru 27. 

The Feb. 14, 1946 sale did not carry with it any right, 
title or interest in the property. Appellant signed a check’N 
payable to Young and Pastor for $1500.00 (Joint Appen: p. J 
52, lines 3 thru 9) and signed two notes payable to Deavers 
for $4500 and $4000. The sales contract was identical with 
those sale contracts Young and Pastor had made with 
Belew on April 7, 1945 and Eileen Restine on January 31, 
1946. (See Memorandum opinion: finding No. 4: Joint 
Appen. p. 44.) 

On February 16, 1946, Lane Pastor, agent of sellor, 
Deavers, entered into a Manager’s agreement which was to 
supersede in some way the sales contract of 2/14/46. (Ex¬ 
hibit E in complaint) Joint Appen. p. 25. Deavers, Hollo¬ 
way and Pastor urged appellant to give outright $263.75 to 
Deavers for money Belew owed Deavers on Belew’s per¬ 
sonal note. For this Appellant received a worthless re- ^ 
ceipt. Joint Appen. p. 52, line 21 till end. The $4500 note 
signed on 2/14/46 was torn and substituted with two notes 
of $3400 and $1100 made payable to Deavers and Young 
and Pastor respectively. Joint Appen. p. 55, line 1 thru 3. 

From February 16 thru December 19, 1946 appellant 
operated Mansion Club. 
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On May 7, 1946 the lease held by Deavers was voided 
when the real property of Mansion Club was sold. This 
day being only 81 days from the date of Sales Contract. 
Joint Appen. p. 51, line 19 thru 25. 

On June 15,1946, at the insistence of Lane Pastor, Ward 
paid $150 to Young and Pastor on the $1100 note. Joint 
Appen. p. 52, line 10 thru 20. 

By August, 1946 Belew had borrowed $500 from appel¬ 
lant with the $3400 note as collateral. Joint Appen. p. 51, 
line 4 thru 13; Joint Appen. p. 53, line 10 thru 14. 

In September, 1946 Pastor informed appellant that the 
$1100 note was overdue and under the terms of the note, 
the whole note was due. Joint Appen. p. 50, line 29 till end 
and p. 51, line 1 thru 3. 

On August 31, 1946, the son of appellant rendered her a 
statement of the income of the Mansion Club. Appellant 
objected strenuously to the admission of this evidence into 
the trial but the trial court overruled the objection. The 
statement did not consider either the wages due the appel¬ 
lant under the Manager’s Agreement or the depreciation of 
the chattels appellant owned in Mansion Club. 

On October 2, 1946, seven and one-half months from the 
time that the cause of action arose, appellant docketed her 
case in the trial court. 

The answers of all the defendants below did not contain 
any setoff against the appellant (plaintiff) for the $1742.25 
and $299.80. 

On November 28th, 1946, Deavers gave a bill of sale to 
appellant for the chattels in the Mansion Club. Joint 
Appen. p. 51, line 26 till the end, p. 52, lines 1 and 2. 

Between March 15th, and August 15th, 1946, appellant 
paid six checks of a total of $1601.25 to Deavers on the 
$4000.00 note. 

On December 19,1946, appellant sold at a public auction, 
the chattels obtained from Deavers in the November 28, 
1946 bill of sale and she realized $1742*.25 above the ex¬ 
penses of the sale. Memorandum Opinion, Joint Appen. p. 
45, line 4. 
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On December 20,1946, appellant at the insistence of Lane 
Pastor, moved out of Mansion Club. 

On October 27,1948 pretrial proceedings were held in the 
trial court. Joint Appen. p. 39 thru 41. 

On February 22 and 23, 1950, the trial of the case was 
heard without benefit of jury. No appellees (defendants) 
claimed any setoff against the appellant. 

On June 21,1950 the trial court entered its Memorandum 
Opinion, which is summarized partly as follows: 

Court found “there was fraud in the inducement and this 
on the part of Young, Pastor, and Belew’\ Joint Appen. 
p. 43, last 2 lines, and 44, first line; 

Court attempted to justify the setoffs as though they 
were fruits of the initial contracts on the theory that one 
cannot ask for rescission and yet claim the benefits of a con¬ 
tract. Joint Appen. p. 44, line 17 thru 26; 

Court refused to enter judgment against Belew for dam¬ 
ages appellant suffered other than the $263.75, $500.00 and 
interest on such amounts. Joint Appen. p. 44, last para¬ 
graph. 

Court entered two offsets against appellant in favor of 
Young and Pastor for amounts of $1742.25 and $299.80. 
Joint Appen. p. 45, first paragraph. 

On February 6, 1951 the court below rendered its Order 
and judgment, which is summarized partly as follows: 
Court refused to render appellant interest on the amounts 
of $1000, $1500, and $150 that were given to Young and Pas¬ 
tor on the purchase of Mansion Club, while interest was 
given appellant on the two amounts Belew owed appellant. 

Table one at page 42 is a reflection of those sums cer¬ 
tain, in the Orders of the Court, and for which appellant is 
appealing and shall be found in the appropriate columns. 
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STATEMENT OF POINTS. 

1. The trial court violated ‘‘due process of law related to 
the appropriation of property’* due the appellant in the 
Fifth Amendment, Federal Constitution, when the Court 
in role of volunteer exceeded its jurisdiction by entering 
two offsets of $1742.25 and $299.80 in the court’s order 
against the appellant in favor of Young and Pastor, ap¬ 
pellees, where such offsets were: never related to; nor 
claimed by; nor proven by Young and Pastor, and only re¬ 
lated to a dismissed defendant, W. P. Deavers, not a party 
to this appeal. 

J2. The trial court in computing damages due appellant 
from Young and Pastor, appellees, erred by refusing to in¬ 
clude those damages of $263.75 and $500.00, requested in 
prayers 3, 4, and 5 of the Complaint, which sums certain 
were the natural, direct or proximate consequences of the 
fraudulent conduct of Young and Pastor. 

3. The trial court in computing damages due appellant 
by Belew, appellee, erred in refusing to include certain dam¬ 
ages of a sum certain of $3740.50 requested in prayers 3, 
4, and 5 of the complaint which damages were the natural, 
direct or proximate consequence of the fraudulent conduct 
of Belew. 

4. The trial court in computing damages due appellant 
by Young and Pastor erred in refusing to include 6% inter¬ 
est totaling $686.00 on those principal sums certain totaling 
$2650 that Young and Pastor were under a duty to return 
to appellant based on the time interval between the date of 
such breach of duty to return sums certain and the date 
of the final order of the trial court. 

5. The trial court erred in refusing to conclude as a mat¬ 
ter of law that Young, Pastor and Belew were parties to a 
civil conspiracy to defraud the appellant and the fraud of 
such conspiracy resulted in certain damages of $5372.50 to 


8 


the appellant, for which damages Young, Pastor and Belew 
are jointly and severally liable. 

6. The trial court erred in dismissing Aetna Casualty and 
Surety Company as surety on the bond of Lane Pastor and 
in refusing to conclude as a matter of law that Lane Pastor 
violated Sect. 45—1408, D. C. Code (1940 Edition), and 
hence by virtue of Sect. 45—1405 of the same Code the 
surety is liable to the buyer, appellant, on the bond for an 
amount Lane Pastor is liable up to and including $2500.00. 

7. The trial court erred in dismissing Maryland Casualty 
Company as surety on the bond of C. J. Young and in re¬ 
fusing to conclude as a matter of law that C. J. Young vio¬ 
lated Sect. 45—1408, D. C. Code (1940 Edition), and hence 
by virtue of Sect. 45—1405 of the same Code the surety is 
liable to the buyer, appellant, on the bond for an amount 
C. J. Young is liable up to and including $2500.00. 

SUMMARY OF ARGUMENT. 

Young, Pastor, Belew and Deavers took a rooming house 
business which was only costing Deavers $275.00 rental and 
through clever and fraudulent machinations “transferred” 
this business to a poor, ignorant and unsuspecting widow 
gaining for themselves in cash and notes $11,000 plus the 
$275.00 per month rental where no right, title or interest in 
the business was transferred in the sale and where neither 
the real or equitable interests involved were disclosed to 
the “buyer” appellant. 

Point 1 Summarized: 

The two offsets: $1742.25 and $299.80 were never within 
the jurisdiction of the trial court. The $1742.25 sum in¬ 
volved a private agreement on the furniture between appel¬ 
lant and Deavers. The $299.80 sum involved possible wages 
earned on Mansion Club operation on a contract between 
appellant and Deavers. Deavers was never before the trial 
court as service on him was quashed. Neither of the ap- 
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pellees claimed or proved the right to receive the offsets. 
Yet the trial court gave away appellant’s money to Young 
and Pastor even though they never claimed it and even 
though there was no privity of contract between appellant 
and Young and Pastor concerning the two offsets. 

The trial court exceeded its jurisdiction and thereby vio¬ 
lated a right of the appellant guaranteed by the Fifth 
Amendment, Federal Constitution, as an U. S. citizen and 
resident of the District of Columbia to receive due process 
of law in a judicial branch of the federal government, 
namely the U. S. District Court for the District of Colum¬ 
bia, when the trial court voluntarily gave appellant’s money 
to Young and Pastor where they had never claimed such 
offsets and where such offsets pertained to privity of con¬ 
tract between appellant and only a dismissed defendant. 

/ * 

Point 2 Summarized: 

The measure of damages in cases of fraud and deceit is 
that recovery may be had for injuries which are the direct, 
natural or the proximate consequence of a party acting on 
the faith of the defendant’s fraudulent representation. 

The trial court found that appellant suffered in damages 
a sum of $3740.50 from the fraud of Young and Pastor 
(See table 1, col. 15) which damages included: 

$2650.—for money given directly to Young and Pastor by 
appellant. 

71.—for costs of appellant moving in and out of Man¬ 
sion Club and 

9.50—for costs of photostating for appellant’s trial. 

1010.—for attorney fees to six attorneys appellant en¬ 
gaged. t 

The sum of $263.75 was the direct consequence of the 
fraud of Young and Pastor since Pastor urged appellant to 
donate such sum to Belew to pay Belew’s note to Deavers 
and for which sum appellant gained nothing. 
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The sum of $500.00 was the direct consequence of the 
fraud of Young and Pastor since the $3400 note,, which the 
court ruled was void, was used as the collateral for the 
sum appellant loaned Belew. 

The identical fraud of “Belew signing as owner’’ which 
made Belew liable for the sum of $763.75, also made Young 
and Pastor liable for $3740.50, yet the trial court refused, 
without giving any reason, to find Young and Pastor liable 
for the $763.75. 

The trial court rendered appellant damages of $3740.50 
which were the direct and natural consequence of the fraud 
of Young and Pastor. 

Young and Pastor are just as liable for the $3740.50 as 
they are for the two sums of $500.00 and $263.75 on the 
ground that a party guilty of fraud and deceit is liable for 
all damages that are the natural, direct or proximate con¬ 
sequence of such fraud and deceit. 

Point 3 Summarized: 

Belew told a lie on the 2/14/46 Sales Contract when he 
signed as “owner” of Mansion Club when he was only a 
business manager. The trial court ruled this lie to be fraud 
and deceit and held him liable to appellant for (Dniy two 
sums: $263.73, a sum that Belew and Pastor tricked appel¬ 
lant into giving Belew for which she received nothing and 
the $500 sum appellant “loaned” Belew on the phony $3400 
note that Belew and Pastor induced appellant to sign for 
the Mansion Club business purchase. 

The identical fraud of “Belew signing as owner” which 
made Belew liable for $763.75 also made Young and Pastor 
liable for $3740.50, yet the trial court refused without giving 
any reason to find Belew liable for $3750.50. 

The sum of $2650 as purchase money was a direct conse¬ 
quence of the fraud of Belew since this was money in pay¬ 
ment of the Sales Contract that he signed. 

The sum of $71.00 as moving costs was the direct conse¬ 
quence of the fraud of Belew since his completing the Sales 
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Contract necessarily meant that the appellant would have 
to move into Mansion Club and thereby incur moving ex¬ 
penses. 

The sum of $9.50 was a natural consequence of the fraud 
of Belew since such sum was the costs for photostats in 
preparing for trial to bring to justice Belew. 

The sum of $1010, as attorney fees, was the natural con¬ 
sequence of the fraud of Belew since such sum was neces¬ 
sary to bring to justice this defrauding person along with 
his fraudulent accomplices. 

Therefore the 4 sums, totaling $3740.50 were the direct 
or the natural consequence of the fraud of Belew. Hence 
Belew is liable on the ground that a party guilty of fraud 
and deceit is liable for all damages which are the natural, 
direct or proximate consequence of such fraud. 

Point 4 Summarized: 

The trial court ruled that Young and Pastor were under 
an obligation to repay the principal sum of $2650 they se¬ 
cured through fraud and deceit. Under a set of similar 
facts the law is well settled that the party under the first 
obligation to return the principal money is under another, 
obligation to pay interest on the principal from the time he 
breached his duty to return the principal 

The trial court applied this rule against Belew when he 
was ordered to pay $182.25 as interest on the principal, 
$763.75, and gave no reason for refusing to apply the rule 
against Young and Pastor. 

There is some division among the states as to whether 
the interest should be at the contract or the legal rate. The 
trial court ruled that the rate of interest in respect to Belew 
was 6 percent, so with this as a precedent, Young and Pas¬ 
tor owed interest at 6 percent, from the time they breached 
their duty to return the principal amounts, which interest 
shown in the argument amounts to $686.00. 
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Point 5 Summarized: 

The trial court was made well aware of the argument of 
the appellant that Young, Pastor and Belew were liable for 
the natural, direct and proximate consequences and also for 
trouble, inconvenience of the civil conspiracy they exer¬ 
cised upon the appellant in three instances: prayers 3, 4, 
and 5 of appellant’s complaint were broad enough to cover 
the issue of damages for civil conspiracy; appellant at the 
trial said that the issue of civil conspiracy was before the 
court for its determination, and the appellant argued the 
issue of civil conspiracy in her Memorandum of Law that 
the trial court permitted appellant to file in lieu of argu¬ 
ment after the trial court refused to hear argument. The 
appellant mailed the requested Memorandum of Law to the 
trial judge instead of filing same with the Clerk. After the 
appellant requested the Court to file the Memorandum, the 
motion was rejected. 

The elements of a civil conspiracy briefly are: two or 
more persons having a preconceived design or purpose to 
commit an overt act which overt act is the accomplishment 
of an unlawful purpose or a lawful purpose unlawfully, and 
damage is done to some third person because thereof. Mem¬ 
bers of a civil conspiracy are jointly and severally liable 
for the damages that were the natural, direct or proximate 
consequence of the civil conspiracy. 

The court refused to find as a matter of law that a civil 
conspiracy existed between Young, Pastor and Belew not¬ 
withstanding the following facts: 

L Young, Pastor and Belew were guilty of the same 
fraud of “Belew signing as owner” in the Sales Contract 
of 2/14/46. 

2. Young, Pastor and Belew were parties to the same 
contracts of fraud, namely, the Sales Contract of 2/14/46 
and the Manager’s agreement of 2/16/46. 

3. The trial court in the Memorandum opinion, found as 
a fact that on three identical instances the same Sales Con- 
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tract form with “Young and Pastor” letterhead was used 
to sell Mansion Club where the last sale was determined by 
the Court to be fraudulent and where, Belew, Young and 
Pastor were parties to all three contracts. 

4. The trial court adjudged Young, Pastor and Belew 
guilty of the same fraud but assessed all three individually 
in damages due the appellant. 

5. Deavers, Young, Pastor and Belew took a commodity 
(lease of Mansion Club) for a cost of $275.00 a month plus 
taxes, insurance and through the same means of a Sales 
Contract “sold” this commodity to an ignorant, poor widow 
for the same amount of money the commodity cost them 
PLUS a profit of $11,000, with no transfer of any right, 
title or interest in the property and where the lease itself 
was washed out in less than three months when the property 
was sold. 

Appellant is only asking Young, Pastor and Belew be 
held jointly and severally liable for the arithmetic sum of 
those damages that the trial court held that they were liable 
individually (Young and Pastor liable for $3740.50 and 
Belew for $946) plus interest of $686.00 on the $2650 
amount appellant gave Young and Pastor, and the striking 
of the two offsets against appellant in favor of Young and 
Pastor. Trial court gave appellant costs and interest on 
the judgment. Appellant is asking this court to give her 
costs in this court and reasonable attorney fees, with inter¬ 
est on the judgment until paid. 

Point 6 Summarized: 

The trial court dismissed Aetna Casualty and Surety 
Company without giving any reason for such drastic action. 

The liability of the surety stems from the bond they held 
on Lane Pastor by reason of the latter’s business chance 
broker’s license under Title 45, chapter 14, Beal Estate and 
Business Broker’s License Act, D. C. Code (1940 Edition). 

For a party to recover on the surety bond, the party has 
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to show: that the acts of the bonded party fall within 
specific prohibited acts mentioned in the Code; that the acts 
are either the personal or the implied acts of the bonded 
' party, and that by virtue of Sect. 45—1405 the complaining 
party has the right to sue on the bond against the surety. 

The appellant showed that the acts of Lane Pastor vio¬ 
lated four prohibitions of the act and that all acts of the 
appellee were either personal or implied. 

Appellant claimed the right to sue under Sect. 45—1405 
of the Act for an amount up to and including $2500, which 
was the limit of the bond. 

Therefore the trial court erred in dismissing Aetna 
Casualty and Surety Company. The trial court was made 
aware of the argument of the appellant against this surety 
in appellant’s Memorandum of Law that the court per¬ 
mitted appellant to file when the trial court refused to hear 
argument. 

Point 7 Summarized: 

The summary of Point 6 above, except the last para¬ 
graph, is equally applicable against Maryland Casualty 
Company and is prayed to be read with Maryland Casualty 
Company in mind. 

Therefore the trial court erred in dismissing Maryland 
Casualty Company. The trial court was made aware of the 
argument of the appellant against this surety in appellant’s 
“Memorandum in support of motion to deny defendant’s 
motion for a directed verdict in favor of Defendant, Mary¬ 
land Casualty Company. The trial court permitted appel¬ 
lant to. file this memorandum and then refused the appel¬ 
lant the right to transfer it as part of the record on appeal, 
but granted appellee right to transfer his original motion 
as part of record on appeal. 




15 


ARGUMENT. 

POINT 1: 

The trial court violated “due process of law related to 
the appropriation of property” due the appellant in the 
Fifth Amendment, Federal Constitution, when the court in 
the role of volunteer exceeded its jurisdiction by entering 
two offsets of $1742.25 and $289.80 in the court order 
against the appellant in favor of Young and Pastor,, ap¬ 
pellees, where such offsets were: never related to; nor 
claimed by; nor proven by Young and Pastor, and only re¬ 
lated to a dismissed defendant, Deavers, not a party to this 
appeal 

The issues are three. 

First Issue: 

What averments are necessary to sustain an allegation 
that due process of law relating to the appropriation of 
property as guaranteed by the Federal Constitution to U. S. 
citizens has been violated by some branch of the judiciary 
of the federal government f 

Argument: 

The Fifth Amendment, Federal Constitution reads in 
part: “No person shall be . . . deprived of . . . property, 
without due process of law”. Averments necessary to sus¬ 
tain the allegation are: 

1. Person must be a U. S. citizen. 

2. Person alleging abuse must allege that some agency of 
the federal government judiciary is guilty of the abuse. 

12 Amer. Juris. Constitutional Law, Sect. 573 ... “Prop¬ 
erty is a vested right that cannot be taken without due 
process of law.” 

3. Plaintiff must allege that the deprivation is of some¬ 
thing that the law calls “property”. 
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12. Amer. Juris. Constitutional Law, Sect. 573 .. . “The 
party complaining has a higher right of possession and en¬ 
joyment than the defendant party.” 

12 Amer. Juris. Constitutional Law, Sect. 651. “As a 
general rule, there is a taking of property within the mean¬ 
ing of the constitutional provision . . . where the act in¬ 
volves an actual interference with, or disturbance of, prop¬ 
erty rights.” 

4. Deprivation must result in some type of taking or ap¬ 
propriation from the complaining party, who has a para¬ 
mount right of possession as against the defendant. 

16 C.J.S. Constitutional Law, Sect. 567 b. “In judicial 
proceedings, due process of law means a course of proceed¬ 
ings according to those rules and principles which have 
been established for the protection and enforcement of pri¬ 
vate rights.” 

12. Am er. Juris. Constitutional Law, Sect. 573. “The 
essential elements of due process of law are notice, and an 
opportunity to be heard, and to defend in an orderly pro¬ 
ceedings adapted to the nature of the case before a tri¬ 
bunal having jurisdiction of the cause . . . Judgment with¬ 
out such citation and opportunity (to be heard) lacks all 
the attributes of a judicial determination; it is judicial 
usurpation and oppression and can never be upheld where 
justice is fairly administered.” 

5. There must have been notice given of the issue in¬ 
volved. 

6. There must have been an opportunity to be heard and 
defend. 

7. The court must have had jurisdiction of the property 
involved. 
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Second Issue: 

What averments mentioned in the first issue as to due 
process are substantiated with sufficient facts to sustain the 
charge of judicial failure to perform the duty to render due 
process to the appellant? 

Pacts: 

1. Appellant was a U. S. citizen. (Averred in complaint) 

2. Appellant alleged that the U. S. District Court for 
the District of Columbia violated appellant’s right to re¬ 
ceive under the Fifth Amendment, Federal Constitution 
due process of law related to taking of property in Ward v. 
Deavers, Civil Action No. 37028. 

3. The trial court in the order of 2/19/51 gave two off¬ 
sets of $299.80 and $1742.25 to Young and Pastor against 
appellant. Joint Appen. p. 45,1st paragraph. 

4. Appellant had had the sum of the two offsets in her 
possession. The $299.80 she secured as wages in the Man¬ 
sion Club business. Memorandum Opinion, Joint Appen. 
p. 45, line 7. 

Appellant secured the $1742.25 from the sale of furniture 
she had acquired from Deavers. Joint Appen. p. 45, lines 
4 through 6. 

5. No pleadings of appellees will disclose that either of 
them claimed such offsets or attempted to prove the owner¬ 
ship of same. 

6. There was no notice given to the appellant that the 
two offsets would even be mentioned in court. The court’s 
dwelling on the subject came as a complete surprise. 

7. Appellant complained to the court of the violation of 
due process by the court in her ‘ ‘ Motion for additional 
findings of fact and stay of proceedings to enforce judg¬ 
ment”, but was overruled in the court’s judgment of 
2/21/51. Rec. 323. 




8. Deavers was never actually in the trial court since 
service to him was faulty. Joint Appen. p. 39, last para¬ 
graph. 

9. The furniture related to the offset of $1742.25 was re¬ 
lated also only to Deavers who was never before the court 
and hence the trial court never had jurisdiction over the 
furniture or the proceeds of the sale. 

10. The sum of $299.80 that the court alleges was earned 
as wages in the Sales Contract agreement on Mansion Club 
was only related to the lessee, Deavers, and not to any 
agent of his. Hence such sum was never before the trial 
court since Deavers was never before the trial court. 

11. Appellant paid $1601.25 to Deavers on the phony 
$4000.00 note, but the trial court refused to consider this 
amount in reducing the $1742.25 offset. 

Argument: 

Therefore all the necessary averments related to due 
process and its violation by the trial court were present in 
the subject case as shown by the relation of the facts above 
to the averments given in the first issue. 

Averment 1 proved by fact 1. 

Averment 2 proved by fact 2. 

Averment 3 proved by fact 3. 

Averment 4 proved by facts 4,5. 

Averment 5 proved by fact 6. 

Averment 6 proved by fact 7. 

Averment 7 proved by facts 8,9,10,11. 

Third Issue: 

As a matter of law, did a judicial branch of the federal 
government, namely the U. S. District Court for the Dis¬ 
trict of Columbia violate the due process of law of the Fifth 
Amendment, Federal Constitution related to the appro¬ 
priation of property and hence prejudice the rights of the 
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appellant to' the extent of the two offsets of $1742.25 and 
$299.80, totalling $2042.05? 

... A • 

'i ('•>'' * ». • . * i 1 . » * 

Argument: 

By reason of the argument in the two foregoing issues 
this court must conclude as a matter of law the trial court 
in its order of 2/19/51 violated due process related to tak¬ 
ing of property when the trial court gave two offsets, 
namely $299.80 and $1742.25 to Young and Pastor and 
where such sums were the property of the appellant. 

POINT 2: 

The trial court in computing damages due appellant from 
Young and Pastor, appellees, erred in refusing to include 
those damages of $263.75 and $500., requested in prayers 
3, 4, and 5 of the Complaint which sums certain were the 
natural, direct or proximate consequences of the fraudulent 
conduct of Young and Pastor. 

The issues are two: 

First Issue: 

What is the measure of damages in cases of fraud and 
deceit? 

Argument: 

The law as to the measure of damages in cases of fraud 
and deceit is that recovery may he had for injuries which 
are the direct, natural, or the proximate consequence of a 
party acting on the faith of the defendant’s fraudulent rep¬ 
resentations. 

Rest, of Restitution Sect. 55: Benefit obtained by Fraud. 

“A person, who has conferred a benefit upon another in¬ 
duced thereto by a mistake of law, is entitled to restitution 
thereof if his mistake was caused by . . . reliance upon a 
fraudulent misrepresentation of law by the other,”. The 
mistake of law made by the appellant was that she thought 

, i 

• i 

. j 

• i 
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she was getting a business through a sale that was equiva¬ 
lent to a lease. 

37 C.J.S. Fraud Sect. 141 Damages: “The general rule 
in cases of fraud and deceit is that defendant is responsible 
for those results injurious to plaintiff... and plaintiff may 
recover damages for any injury which is the direct and 
natural consequence of his acting on the faith of defen¬ 
dant’s representations. David v. Belmont, 291 Mass. 450, 
“A defrauded party is not limited to general damages, but 
may also recover special damages, which have proximately 
resulted from the fraud”. 

37 C.J.S. Fraud Sect. 141b: “In cases of fraud or de¬ 
ceit the damages recoverable must have proximately re¬ 
sulted from the fraud.” 

Second Issue: 

Were the sums certain of $263.75 and $500.00, a natural, 
direct or proximate consequence of the fraud that Young 
and Pastor practiced on the appellant? 

Facts: 

In appellant’s (plaintiff) prayers no’s 3, 4, and 5 of the 
complaint (Joint appen. p. 16) she requested the trial court 
for damages which had resulted from the false and fraudu¬ 
lent representations of Young, Pastor and Belew. The trial 
court gave the appellant $3720.05 (Table 1 coL 15) less two 
offsets of $2042.05 (Table 1 coL 14) and refused to add the 
two principal amounts: $263.75 and $500 or a total of 
$763.75. 

Young and Pastor were in a partnership. The court 
made a finding that both Young and Pastor committed 
fraud against appellant. Appellant testified at trial that 
she paid $263.75 to Belew at the instigation of Pastor and 
Belew on February 16, 1946. Joint Appen. p. 52, lines 3 
thru 20. The appellant also testified that during August, 
1946 Belew borrowed sums totaling $500.00 on the $3400.00 
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note she gave to Deavers who indorsed same to Belew on 
February 16, 1946. The court voided all the fraudulent 
notes including this $3400.00 note. 

Argument: 

The facts surrounding the two sums in question will give 
good clues in the determination as to whether such sums 
were a natural, direct or proximate consequence of the 
fraudulent conduct of Young and Pastor. 

The lesser sum was paid in the very room and with the 
same people in which the Manager’s agreement was signed 
and at the behest of Pastor and Belew and Deavers. That 
payment certainly is the natural, and direct consequence of 
the fraud that was begun on February 14,1046 and continued 
through February 16, 1946, and hence should be placed in 
the category of damages that Young and Pastor must pay 
appellant. 

The greater sum was paid by appellant to Belew, one of 
the defrauding parties, with the use of a note that the Court 
says is fraudulent and which the Court voided. 

The Court in refusing to add as a damage against Young 
and Pastor the sum of $500, said in effect to appellant “An 
accomplice in fraud is not responsible for money borrowed 
by another accomplice in fraud on fraudulently obtained 
notes, where the lendor and the payor are the same party.” 

The damage to the appellant in loaning the $500 was a 
direct and natural consequence of the original fraud of 
Young and Pastor for it is common practice to borrow 
money on notes and this could well have been foreseen 
when the fraudulent notes were made at the instigation of 
Pastor. Hence, this Court must find that both sums, total¬ 
ling $763.75, were the natural and direct consequence of the 
fraud of Pastor and Young which fraud the trial court 
found existed. This sum must be lodged against both 
Young and Pastor for they were in a partnership agree¬ 
ment 
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POINT 3: 

The trial court in computing damages due appellant by 
Belew, appellee, erred in refusing to include certain dam¬ 
ages of a sum certain of $3740.50, requested in prayers 3, 4, 
and 5 of the complaint, which damages were the natural, • 
direct or proximate consequences of the fraudulent conduct 
of Belew. 

The issues are two: 

First Issue: 

What is the measure of damages in cases of fraud and 
deceit? 

Argument: 

The appellant (plaintiff) in her prayers of 3, 4, and 5 of 
her complaint (Joint Appen. p. 16) requested the trial court 
for damages which resulted from the false and fraudulent 
representations of Belew. 

Since this issue and its argument is the same as the first 
issue and its argument of point no. 2, the court is begged 
to read the latter. 

Second Issue: 

Were the several sums of money (Table 1 coL 21) for a 
total of $3740:50 a natural, direct or proximate consequence 
of the fraud and deceit of Belew? 

Facts: 

1. The court found Belew committed fraud against the 
appellant. 

2. The appellant in her prayers 3, 4, and 5 of the Com¬ 
plaint (Joint Appen. p. 16) requested the trial court for 
damages which resulted from the false and fraudulent rep¬ 
resentations of Belew. The trial court gave the appellant 
as damages, the principal amount, $763.75 (Table 1 col. 19) 
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and refused to add the principal amounts totaling $3740.50 
(Table 1 coL 21). 

3. On Feb. 14,1946, Belew signed as “owner” of Mansion 
Club when be was in fact only a business manager. This 
was fraud per se. 

4. The $263.75 was given to Belew by appellant for 
nothing in return, at the instigation of Pastor and Belew 
on Feb. 16, 1946: the very day the Manager’s agreement 
was signed. 

5. In August, 1946, Belew gave appellant the fraudu¬ 
lently obtained note of $3400. as collateral for a “loan” of 
$500. from appellant. 

6. The amount of $3740.50, claimed by appellant against 
Belew falls into 4 categories: two amounts totaling $71. for 
costs for appellant to move in and out of Mansion Club; 
$9.50 for costs of photostats for trial; three amounts total¬ 
ing $2650.00 given to Young and Pastor by appellant for 
the purchase of Mansion Club, and six attorney fees totaling 
$1010.00 either paid out or to be paid out (latter sum de¬ 
termined by the trial court to be reasonable). 

Argument: 

The court allowed as damages due appellant from Belew, 
because of the fraudulent acts of Belew,. the sums of 
$263.75 and $500.00 under the natural and direct conse¬ 
quence rule for damages. 

The facts surrounding the 4 categories of sums certain 
will aid in the determination as to whether such sums were 
a natural, direct or proximate consequence of the fraudulent 
conduct of Belew. 

The costs of appellant moving in and out of Mansion 
Club were certainly a direct result of the Sales Contract 
that Belew signed with appellant the day before she moved 
into the Mansion Club. 



The costs for photostats for trial is a natural result when 
a defrauded party tries to bring to justice the defrauding 
party. 

The purchase money of $2650.00 was a part of the Sales 
Contract that Belew signed with appellant and hence is a 
direct result of the fraudulent contract. 

The attorney fees is a natural result of fraud when the 
defrauded party tries to bring to justice the defrauding 
party. 

Hence this Court must find that all the items in the 
$3740.50 sum were a natural and direct consequence of the 
fraud that Belew foisted upon the appellant and that Belew 
is liable for that sum. 

POINT 4: 

The trial court in computing damages due appellant by 
Young and Pastor erred in refusing to include 6 per cent 
interest, totaling $686.00, on those principal sums, totaling 
$2650.00, that Young and Pastor were under a duty to re¬ 
turn to appellant based on the time interval between the 
date of such breach of duty to return sums certain and the 
date of the final order of the trial Court. 

The issues are two: 

First Issue: 

Where a first party secures a sum certain through fraud 
and deceit, for which he is under a duty to return, must that 
party pay interest on the sum certain to the defrauded 
party and for what time interval and per cent of interest? 

Argument: 

The trial court determined that Young and Pastor had 
been under a duty to disgorge the $2650. that they fraudu¬ 
lently obtained from the appellant. The law is well settled 
that where such an obligation exists, then the party is under 
another obligation to pay interest on such principal from 
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the time that party committed a breach of duty to make res¬ 
titution to that person who lost possession, calculated at 
the legal rate of interest, except where there is a judgment 
for a liquidated debt, then the interest is based on the con¬ 
tract rate. 

Best, of Restitution Sect. 156: Measure of recovery: 
Interest: “A person who has a duty to pay the value of a 
benefit which he has received, is also under a duty to pay 
interest upon such value from the time he committed a 
breach of duty in failing to make restitution if, and only if: 

a. The benefit consisted of a definite sum of money, or, 

b. payment of interest is required to avoid injustice. ’ ’ 

SUtz v. Springer , 236 HI. 276, 85 N.E. 748. “In an action 
for fraudulent misrepresentation inducing plaintiff to pur¬ 
chase certain notes of a series secured by a worthless lease¬ 
hold, on which defendant was not liable, plaintiff’s measure 
of damages was the difference between actual value of 
notes when he purchased them and what value would have 
been if representations had been true and interest at statu¬ 
tory rate and not at rate specified in the notes. “... Inter¬ 
est when allowed is ordinarily computed from date at which 
money or property was parted with on strength of the al¬ 
leged fraud.” 

Title 28 Sect. 2707 D.C. Code (1940 Edit.) Interest on 
judgments for liquidated debt. “In an action in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia to recover a liquidated debt on which interest is pay¬ 
able by contract or by law or usage the judgment for the 
plaintiff shall include interest on the principal debt from 
the time when it was due and payable, at the rate fixed by 
the contract, if any, until paid.” 

Since the trial court determined that the principal amount 
gained through fraud should be repaid to the appellant, then 
the Restatement of Restitution and SUtz v. Springer would 
require that the fraudulent party should pay interest from 
the time that party was under an obligation to return the 




money and at the legal interest. The D. C. Code states that 
on actions for a liquidated debt the contract rate is the basis 
of computation. The interest in the contract was 6 percent 
on notes due. Therefore, this court must find as a matter 
of law that where a party secures a sum certain through 
fraud and deceit for which sum he is under a duty to return, 
that party must pay 6 percent interest on the sum certain 
to the defrauded party from the time he was under an obli¬ 
gation to return the money. 

Second Issue: 

As a matter of law do the amounts of interest totaling 
$686.00 on the three principal amounts, $1000.00, $1500.00, 
and $150.00, totaling $2650.00, fall within the general rule 
and hence Young and Pastor are liable for such interest to 
the appellant? 

Argument: 

The court found that Young and Pastor defrauded the 
appellant of a principal sum, $2650.00, but refused to give 
appellant interest on the principal. The court found that 
since Belew had defrauded appellant of the principal sum 
of $763.75, he was under an obligation to pay appellant 6 
percent interest from the time he breached his duty to re¬ 
pay the principal, which interest totaled $182.25. (See Table 
1—cols. 19 and 20.) 

The following table indicates the method of computation 
of interest on the three principal amounts: 

Date Principal taken 

from Appellant by Date Interest Date Interest Amount of 


Young and Pastor 

Amount 

Began 

Ended 

Bate 

Interest 

10/27/45 

$1000 

2/14/46 

2/19/51 

6% 

$262.00 

2/14/46 

1500 

2/14/46 

2/19/51 

6% 

393.00 

6/15/46 

150 

6/15/46 

2/19/51 

6% 

31.00 


► 


■ 



The date of 2/14/46 was when the fraudulent Young and 
Pastor Sales Contract was signed with the appellant. The 
date of 6/15/46 was when the appellant paid on the $1100.00 
fraudulent note to Young and Pastor. 

The three interests do fall within the general rule of in¬ 
terest due the defrauded party. The interests are on princi¬ 
pal amounts that Young and Pastor breached their duty to 
return to the appellant from the time of such breach for 6 
percent interest. This court must find that Young and Pas¬ 
tor are liable to the appellant for an added amount of in¬ 
terest, $686.00 on three principal amounts totaling $2650.00. 

POINT 5: 

The trial court erred in refusing to conclude as a matter 
of law that Young, Pastor and Belew were parties to a civil 
conspiracy to defraud the appellant and the fraud of such 
conspiracy resulted in certain damages of $5372.50 to the 
appellant, which damages Young, Pastor and Belew are 
jointly and severally liable. 


Facts: 

Those pertinent facts shown at the trial court in the de¬ 
termination of the issues are: 

1. In three instances, Young and Pastor sold the same 
Mansion Club to three parties under the same type of 
agreement on 4/6/45 to Belew, on'1/31/46 to Eileen Restine, 
and on 2/14/46 to appellant. (Reviewed in Memorandum 
opinion.) 

2. On February 14,1946, George Belew and Lane Pastor 
on “Young and Pastor’* letterheads sold the business to ap¬ 
pellant. 

3. On February 14, 1946, Young and Pastor received a 
check for $1500.00 as a part of the cost of Mansion Club in 
the sale from Belew. 
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4. Before the appellant signed the Sales Contract of Feb¬ 
ruary 14,1946, Young and Pastor fraudulently failed to tell 
appellant that Belew was NOT the owner of the Mansion 
Club although Belew signed as owner. 

5. The complete liability of leasee, Deavers, in operation 
of Mansion Club property was a rental of $275.00 per month, 
taxes, insurance, and such upkeep as to save tenant from be¬ 
ing judged guilty of waste. Appellant undertook in the 
Manager’s agreement to “underwrite” all such costs and 
save Deavers completely harmless. Thus, at absolutely no 
cost to Deavers, he with Belew, Lane Pastor, and C. J. 
Young completed the transaction of “selling” Mansion Club 
at a net gain of $11,000. Such sale carried with it no right, 
title or interest in the property to appellant from Deavers. 

6. On Feb. 16,1946, the Manager’s agreement was signed 
between Deavers, Pastor and appellant. 

7. On Feb. 16, 1946, with no explanation to appellant, 
Pastor and Belew urged appellant to part with $263.75 to 
Deavers for payment on Belew’s promissory note for which 
money appellant received nothing in return but a receipt. 

8. On Feb. 16,1946, Young and Pastor received a note for 
$1100.00 as commission. 

9. On June 15, 1946, Pastor urged appellant to pay on 
the fraudulent $1100 note and this 39 days after the basis 
of the note was void (Mansion Club sold May 7,1946). 

10. At no time has C. J. Young tendered any of the 
$2650 that appellant paid into the partnership with checks 
made out to both partners. 

11. The appellant at the trial urged the Court to consider 
the issue of civil conspiracy between Young, Pastor and 
Belew: Joint Appendix, p. 48, last 3 lines; 49, lines 1 and 2. 

12. At the end of the evidence at the trial, Feb. 22, 1950, 
and the court refusing to hear argument, the court per- 
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mitted the appellant to file a memorandum of her argument 
after which the court made its findings. The appellant in 
filing her memorandum, mailed the same to the honorable 
judge instead of filing it with the clerk. Upon a motion of 
appellant to direct the clerk of the trial court to file 
the memorandum, the same honorable judge refused the mo¬ 
tion on July 3, 1951. In the memorandum, the appellant 
gave the argument why in law there was present a civil con¬ 
spiracy. (For Motion see Record page 332.) 

The issues are five: 

First Issue: 

What are the elements of a civil conspiracy? 

Argument: 

The elements are found in the statements of the law given 
below. 

15 C. J. S. Civil Conspiracy, page 996, Sect 1, Nature and 
Elements. “A combination of persons to accomplish an un¬ 
lawful purpose, or a lawful purpose unlawfully. Collusion 
is the equivalent of conspiracy.” 

15 C. J. S. Civil Conspiracy, page 996, Sect. 2, Combina¬ 
tion. “A combination of two or more persons intentionally 
participating in the furtherance of a preconceived common 
design and purpose is essential to constitute a conspiracy.” 

15 C. J. C. Civil Conspiracy, Sect. 5, Overt Act. “Unless 
an overt act has been committed, there is no civil liability 
for conspiracy.” 

Hanson v. Nicoll, 40 App. D. C. 228: “The gist of an ac¬ 
tion on cases of conspiracy is the damage done to plaintiff 
and not the conspiracy, which is a mere matter of aggrava¬ 
tion.” 

Hcdlinberger v. Stewart , 41 App. D. C. 197: “An action 
for damages for an alleged conspiracy cannot be maintained 
without allegation and proof of prearrangement combina¬ 
tion, or collusion to effect an illegal purpose.” 
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15 C. J. S. Civil Conspiracy, Sect. 9, Conspiracy to De¬ 
fraud : “In general one damaged as a result of fraud or 
artifice practiced, may maintain an action against persons 
who enter into and participate in, a conspiracy to defraud. 
(The participation must be either in the scheme or in its 
execution.) Must show that injury was proximate conse¬ 
quence of fraud.” 

Hence the elements briefly are: two or more persons hav¬ 
ing a preconceived design or purpose to commit an overt act 
which overt act is the accomplishment of an unlawful pur¬ 
pose or a lawful purpose unlawfully, and damage is done 
some third person because thereof. 

Second Issne: 

What is the liability of those members of a civil con¬ 
spiracy? 

Argument: 

15 C. J. S. Conspiracy, Sect. 18, Joint and Several Liabil¬ 
ity: “Conspirators are jointly and severally liable for all 
damages resulting from a conspiracy, each being responsi¬ 
ble for the acts of the other in furthering the common de¬ 
sign. Each conspirator is jointly and severally liable for 
all damage resulting from the conspiracy.” 

In brief, all conspirators are jointly and severally liable 
for all the damages that may be incurred by the victim of 
the conspiracy that are the proximate consequence of the 
fraud. 

Third Issue: 

What is the measure of damages due the victim of a civil 
conspiracy from the members of such a conspiracy? 

Argument: 

15 C. J. S. Conspiracy, Sect. 33, Damages: “Recoverable 
are those sustained by the plaintiff as a natural and proxi- 
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mate result of the wrongful act of acts done in pursuance 
of the conspiracy, prior to commencement of action. Ac¬ 
tual specific damages, however, are not necessary, it being 
sufficient that plaintiff is caused trouble, inconvenience, or 
expense. 



Was there in law a civil conspiracy between Young, Pas¬ 
tor and Belew to defraud appellant, which conspiracy re¬ 
sulted in the actual defrauding the appellant? 

Argument: 

Deavers, Belew, Pastor and Young combined to accom¬ 
plish an unlawful purpose, namely, a fraudulent sale of 
realty which carried no right, title or interest far a sum of 
$12,080. Deavers, Young and Pastor committed the iden¬ 
tical fraud against Belew on April 7,1945. Then Deavers, 
Young, Pastor and Belew committed the identical fraud 
against Eileen Bestine on January 31, 1946. The proven 
facts 2, 4, and 6 above are evidence of the intentional par¬ 
ticipation of the- four fraudulent conspirators. Proven fact 
5 is evidence that their common design and purpose was ac¬ 
complished by an overt act. 

All the elements of a civil conspiracy were present in the 
present case and this court must so find, that a civil con¬ 
spiracy existed between Young, Pastor and Belew, which 
conspiracy resulted in the actual defrauding the appellant 

Fifth Issue: 

Do all the several items constituting the total damages 
of $5372.50 meet the test of the law as to measure of dam¬ 
ages due the victim (appellant) of a civil conspiracy by 
the conspirators, and hence Young, Pastor and Belew are 
liable Jointly and severally. 
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Argument: 

Any damages that appellant must allege and prove mnst 
be either the natural or the proximate consequence or the 
result of trouble, inconvenience and expense of the overt 
act of the conspirators. 

$2650.00—paid to Pastor and Young was the natural con¬ 
sequence of the fraud. 

686.00—interest claimed on $2650 is a measure of added 
expense to appellant. 

763.75—paid Belew by appellant was the natural conse¬ 
quence of the fraud. 

182.26—interest claimed on $763.75 is a measure of added 
expense to appellant. 

71.00—moving costs in and out of Mansion Club was the 
natural consequence of fraud. 

9.50—photostating costs for the trial court was the 
proximate consequence of fraud. 

1010.00—attorney fees was the natural consequence of the 
fraud to appellant. 


$5372.50—Total amount claimed up to the date of the judg¬ 
ment of 2/19/51. 

The trial court gave appellant costs in the lower court 
and also interest on the judgment. Appellant is praying 
this court that reasonable attorney fees and costs on ap¬ 
peal be levied against all the conspirators. 

POINT 6: 

The trial court erred in dismissing Aetna Casualty and 
Surety Company as surety on the bond of Pastor and in 
refusing to conclude as a matter of law that Pastor violated 
Sec. 45—1408 D. C. Code (1940 Edition) and hence by vir¬ 
tue of Sec. 45—1405 of the same Code, the surety is liable 
to the buyer, appellant, on the bond for an amount Pastor 
is liable up to and including $2500. 
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Facts: 

1. At time of trial, The Real Estate Commission of the 
District of Columbia files disclosed the following: from 
1/19/44 through 11/13/46 Lane Pastor and C. J. Young 
operated under a partnership agreement. 

2. The Sales Contract with * 1 Young and Pastor” letter¬ 
head of 2/14/46 between the appellant, Pastor and Belew 
failed to recite the equitable interests of Belew, Eileen 
Restine or Deavers in Mansion Club. George Belew signed 
as “Owner” of property when he was not the owner. 

3. The Sales Contract of 1/31/46 between Lane Pastor 
and Eileen Restine failed to stipulate George Belew’s or 
W. P. Deavers’ equitable interest in the Mansion Club 
property. 

4. Pastor admitted in court 2/24/50, Joint Appen. p. 54, 
lines 9 through 20, that in the 2/14/46 and 2/16/46 sales 
transactions he paid a certain amount of the $11,000 pur¬ 
chase price to Deavers and received a $1100 note, bearing 
6 percent interest in return. Pastor also admitted that the 
appellant was not apprised before or on 2/14/46 of the 
equity that Belew had in the Mansion Club. Joint Appen. 
p. 54, line 21 till end. In three instances (sales of Man¬ 
sion Club on 4/7/45 to Belew, 1/31/46 to Eileen Restine 
and Ward on 2/14/46) the true and equitable owners in 
the Mansion Club were not disclosed on the contracts with 
Young and Pastor letterheads. Pastor admitted also that 
the method of loaning money to the buyer and receiving 
promissory notes in return, had been a practice of long 
standing in their Young and Pastor partnership. Joint 
Appen. p. 55, lines 4 through 15. 

5. On April 7, 1945 Pastor “sold” the business of Man¬ 
sion Club to Belew. 

6. Pastor demanded and received from appellant a pay¬ 
ment of $150. by check to “Young and Pastor” on a worth- 
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less promissory note of $1100. on 6/15/46 when considera¬ 
tion for said note failed 5/7/46 when the property was sold. 

7. The trial court dismissed without prejudice and with¬ 
out giving any reason, Aetna Casualty and Surety Co. 
Joint Appen. p. 46, lines 6 through 8. 

The issues are three: 

First Issue: 

Did any of the personal acts, representations, transac¬ 
tions, or conduct of Lane Pastor fall within the purview 
of the prohibitions of Sec. 45—1408, D. C. Code (1940 Edi¬ 
tion) ? 

Argument: 

An analysis of the acts, representations, etc. of Pastor 
will be compared with the prohibitions of the act to de¬ 
termine the extent that Pastor violated them. 

1. Sec. 45—1408 (a) “Made any substantial misrepresen- 
tation ,, : The facts of 2 and 4 above show that Pastor held 
out Belew as “owner” of the property when in fact he 
never was owner. 

2. Sec. 45—1408 (c) “Pursued a continued and flagrant 
course of misrepresentation”: Facts of 2, 3, and 4 above 
show: That in two instances within 15 days neither the 
true nor the equitable owners were so designated within 
the two sales contracts. 

3. Sec. 45—1408 (h) “Demonstrated such unworthiness 
or incompetency to act as a business chance broker ... as 
to endanger the interests of the public”. Facts 2, 3, 4, and 
5 above are evidence of a most reprehensible practice of 
dealing in business sales that easily leads to fraud and had 
been countenanced for some time by both Pastor and Young 
in their partnership business. 
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4. Sec. 45—1408 (j) “Been guilty of any other conduct 
... which constitutes fraudulent, or dishonest dealing. Fact 
6 above is ample evidence of dishonest dealing between a 
fiduciary (Pastor) and his client (appellant). 

Therefore Pastor violated four of the prohibited acts of 
the Code and this Court must so find. 


Second Issue: 


Is Lane Pastor liable for acts of his partner, C. J. Young 
in the Young and Pastor partnership? 


Argument: 


1. The common law of partnership states broadly that 
one partner is liable for his own acts as well as being liable 
for the acts of his co-partner or equivalent to the implied 
acts of the partner. Fact 1 above is evidence a partner¬ 
ship existed between Young and Pastor. The phrase of 
Sec. 45—1405 paragraph S line 24: “ ... by reason of any 
act, representation, transaction, or conduct of the princi¬ 
pal”, refers to both the implied and personal acts of the 
principal. “A statute in derogation of the common law is 
strictly construed”, is a fundamental law of construing 
statutes. Here Congress did not categorically delimit the 
common law of partnership associations. Therefore this 
Court must infer that the “acts of the principal” included 
the personal and the implied acts. Hence Pastor is liable 
for the acts of his partner, Young. 


Third Issue: 

Is Aetna Casualty and Surety liable on their bond with 
Lane Pastor in favor of the appellant for an amount Pas¬ 
tor is liable up to and including $2500? 


Argument: 

1. The appellant secured a right, if any, from Sec. 45— 
1405, para. 8, line 20, “a right to bring suit against the 
surety on said bond” to sue on the bond of the broker. 
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2. Aetna Casualty and Surety Company held the bond 
(Exhibit B) on Lane Pastor. Joint Appen. p. 19. 

3. The injured party, appellant, proved her damages in 
the trial court to the extent of $5372.50. 

4. Therefore Aetna Casualty Company is liable on their 
bond with Pastor in favor of the appellant up to the extent 
of the bond of $2500.00, and the court erred in dismissing 
Aetna Company without prejudice. 

POINT 7: 

The trial court erred in dismissing Maryland Casualty 
Company as surety on the bond of C. J. Young and in re¬ 
fusing to conclude as a matter of law that Young violated 
Sec. 45—1408, D. C. Code (1940 Edition) and hence by 
virtue of Sec. 45—1405 of the same code the surety is liable 
to the buyer, appellant, on the bond for an amount Young 
is liable to appellant up to and including $2500.00. 

Pacts: 

1. At the time of the trial the files of the Real Estate 
Commission of the District of Columbia disclosed the fol¬ 
lowing: from 1/19/44 through 11/13/46 Lane Pastor and 
C. J. Young operated under a partnership agreement. 

2. From 2/14/46 to the present, C. J. Young has neither 
repudiated the transactions: sales contract, and the man¬ 
ager’s agreement, nor tendered any of the $2650. to the 
appellant which amount she paid in three checks made out 
to both partners, Young and Pastor. 

3. The letterhead of the Sales Agreement of 2/14/46 be¬ 
tween Pastor, appellant and Belew was “ Young and Pas¬ 
tor”. The name “Young” referring to C. J. Young, the 
same appellee in this case who had a bond with Maryland 
Casualty Co. 



4. The sales agreement of 2/14/46 between appellant, 
Pastor and Belew failed to recite the equitable interest of 
Eileen Restine, Deavers or Belew in the Mansion Club. 

5. The letterhead of the Sales Agreement of 1/31/46 be¬ 
tween Eileen Restine and Pastor was 4 ‘Young and Pas¬ 
tor’\ The name “Young” referring to C. J. Young, the 
same appellee in this case. 

6. The Sales Agreement of 1/31/46 between Pastor and 
Eileen Restine failed to stipulate the equitable interest of 
Deavers or Belew in Mansion Club. 

7. Pastor admitted in court 2/24/50 that in the two sales 
of 2/14/46 and 2/16/46 he paid a certain amount of the 
$11,000 purchase price to Deavers and received an $1100 
note with 6 percent interest in return made out to both 
Young and Pastor from appellant. 

8. Pastor admitted in court 2/24/50 that the appellant 
was not apprised of the equity that Belew had in Mansion 
Club at the time of sale. 

9. Pastor admitted in court 2/24/50 that the method of 
loaning money to the buyer and receiving promissory notes 
in return had been a practice of long standing in their 
Young and Pastor partnership. 

10. C. J. Young did not even come to Court to deny any 
of the statements Pastor made concerning partnership ac¬ 
tivities. 

11. The trial Court dismissed without prejudice and 
without giving any reason Maryland Casualty Company. 
Joint Appen. p. 46, lines 6 through 8. 

The issues are three: 

First Issue: » 

Did any of the personal acts, representations, transac¬ 
tions or conduct of C. J. Young fall within the purview of 
the prohibitions of the Sec. 45—1408 of the Code? 
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Argument: 

An analysis of the acts, representations, etc. of C. J. 
Young will be compared with the prohibitions of the Act to 
determine the extent Young violated them. 

1. Sect. 45-1408 (a) “Made any substantial misrepresen¬ 
tations.” Facts No. 3 and 4 above show that Young held 
him self out to appellant that as a member of the firm he 
was permitting Belew to be represented as the true owner 
of the property when in fact he never was. 

2. Sect. 45-1408 (c) “Pursued a continued and flagrant 
course of misrepresentation.” Facts 3, 4, 5, and 6 are evi¬ 
dence that in two instances within 15 days neither the true 
nor the equitable owners were so designated within the 
Sales Contracts. 

3. Sect. 45-1408 (h) “Demonstrated such unworthiness 
or incompetency to act as a ... business chance broker ... 
as to endanger the interests of the public.” Facts 3, 4, 5, 
and 6 are evidence that Young acquiesced in a fraudulent 
practice of his copartner, Pastor. Facts 7 and 9 are a most 
reprehensible practice in dealing in business sales that 
easily leads to fraud and had been countenanced for some 
time in C. J. Young and Pastor ’s office. The facts of 7 and 
9 also violate Sect. 45-1408 (i) in reference to purchasing 
of an interest in the property under sale. 

4. Sect. 45-1408 (o) “Accepted a compensation for more 
than one party to a transaction without the knowledge of all 
parties to the transaction.” Belew and Restine were neces¬ 
sary parties to the sales Contract of 2/14/46, for they both 
had equitable interests in Mansion Club. Since C. J. Young, 
member of the partnership had accepted compensation from 
these two parties, and such compensation was not the knowl¬ 
edge of appellant (member of the sales contract of 2/14/46) 
this prohibition of the Act was clearly violated. 
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Second Issue: 

Is C. J. Young liable for the acts of his partner, Lane 
Pastor in the Young and Pastor relationship? 

Argument: 

This issue was argued in the second issue o€ the State¬ 
ment of Point No. 6 and the law as given therein is equally 
applicable to C. J. Young. Therefore, this Court must in¬ 
fer that the ‘‘Acts of the principal” includes the personal 
and the implied acts. Therefore Young is liable for the 
acts of his partner, Pastor. 

Third Issue: 

Is Maryland Casualty Company liable on their bond with 
C. J. Young in favor of the appellant for an amount Young 
is liable up to and including $2500.? 

Argument: 

1. The appellant secured a right, if any, from Sect. 45- 
1405. para. 8 line 20, “a right to bring suit against the 
surety on said bond” to sue on the bond of the broker held 
by the surety. 

2. Maryland Casualty Company held the bond (Exhibit 
A) on C. J. Young. Joint Appen. p. 17, 

3. The injured party, appellant, proved her damages in 
the trial court to the extent of $5372.50. 

4. Therefore Maryland Casualty Co. is liable on their 
bond with Young in favor of the injured party, appellant, 
up to and including the amount of $2500. and the trial court 
erred in dismissing Maryland Casualty Company without 
prejudice. 
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CONCLUSION. 

Full recovery for the appellant against Young, Pastor 
and Belew may be based on either or both theories that a 
party in fraud is liable for all damages which are the natu¬ 
ral, direct or proximate consequence of such fraud or that 
all members of a civil conspiracy are jointly and severally 
liable for damages which are the natural and proximate 
consequence of the wrongful acts done in pursuance of the 
conspiracy. 

The trial court found that Young and Pastor were guilty 
of a substantial misrepresentation, namely, that Belew was 
the owner of Mansion Club. This act alone which violated 
the prohibition of Sect. 45-1408 (a), D. C. Code (1940 Edit.) 
was sufficient to invoke Sect. 45-1405, D. C. Code (1940 
Edit.) against the surety and make such surety liable on 
the bond. Therefore, both sureties, Aetna Casualty and 
Surety Co., and Maryland Casualty Co. are liable on their 
bonds even if Young and Pastor were guilty of only the one 
prohibited act of Sect. 45-1408 para, (a) 44 Made any sub¬ 
stantial misrepresentation. ,, 

As the two offsets in the final order of the trial court were 
never before the trial court, the trial court violated the 
Fifth Amendment as to due process and hence such offsets 
were clearly in error and this court must strike them from 
the final order of the trial court. 

The appellant prays that this court will sustain the lower 
court in its order of 2/19/51 except to: 

Increase the liability of each Young, Pastor and Belew to 
the extent of $5372.50 plus costs and reasonable attorney 
fees in this court with interest on this court’s judgment; 

Make Young, Pastor and Belew jointly and severally lia¬ 
ble for $5372.50 plus costs and reasonable attorney fees in 
this court with interest on this court’s judgment; 

Strike from the judgment of the trial court the two offsets 
of $2042.05, 


x 
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And hold Aetna Casualty and Surety Co. and Maryland 
Casualty Co. liable on their bonds for $2500 each in favor 
of the Appellant Ellen M. Ward. 

Respectfully submitted, 

Emoby H. Guy, 

3619 T Street, Northwest, 
Washington 7, D. C., 

Phone, ORdway 2863, 

Attorney for Appellant. 
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United States Court of Appeals 

Fob the District of Columbia Circuit 

No. 11070 

ELLEN M. WARD, Appellant 
v. 

WILLIAM P. DEAVERS Et Al., Appellees 

On Appeal from Order of the United States District Court 
for the District of Columbia 

JOINT APPENDIX 

L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS 

Pertinent Docket Entries 

10/ 2/46—Complaint filed. 

10/23/46—Answer of Young and Pastor. 

12/ 5/46—Deposition of Ellen M. Ward. 
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10/27/48—Pretrial Proceedings. 

2/23 & 24/50—TriaL 

2/27/50—Memorandum in support of motion for judg¬ 
ment, in nature of a motion for a directed ver¬ 
dict on behalf of Defendant, Maryland Casualty 
Company. 

3/21/50—Memorandum in support of motion to deny De¬ 
fendant’s motion for a directed verdict in favor 
of Maryland Casualty Company. 

6/21/50—Memorandum Opinion. 

2/ 6/51—Order and Judgment for Plaintiff v. Young, 
Pastor & Belew and dismissing action without 
prejudice with respect to defendants Aetna 
Casualty & Surety and Maryland Casualty Co. 

2/19/51—Amended order and judgment. 

2/19/51—Motion of plaintiff for additional findings of fact 
and stay of proceedings to enforce judgment. 

2/19/51—Motion of plaintiff for relief from Order and 
Judgment and stay of proceedings to enforce 
judgment. 

2/20/51—Points and authorities of Aetna Casualty and 
Surety Company in opposition to motion for re¬ 
lief and motion for additional findings of fact. 

2/21/51—Motion of plaintiff for additional finding of fact 
and stay of proceedings to enforce judgment de¬ 
nied except as changed—fiat. 

2/21/51—Motion of Plaintiff for relief from Order and 
Judgment and stay of proceedings to enforce a 
judgment denied except as changed—fiat. 

2/27/51—Order denying motion for relief from order and 
judgment and stay of proceedings to enforce 
judgment. 

3/21/51—Notice of appeal by plaintiff, Ellen M. Ward, 
filed. 

3/22/51—Notice of counter appeal by appellees, Young 
and Pastor. 
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4/25/51—Order extending time to docket and file record 
on Appeal to and including 6/11/51. 

6/ 8/51—Order extending time to docket and file record 
on Appeal to and including 6/19/51. 

6/18/51—Designation of Record on Appeal by Plaintiff. 

6/18/51—Motion of Plaintiff to direct clerk of U. S. Dis¬ 
trict Court to file certain papers of record. 

6/18/51—Motion of plaintiff to direct clerk of TJ. S. Dis¬ 
trict Court to place in transcript of record on 
appeal portions of record. 

6/26/51—Finding of the Court. 

11/ 3/51—Certified copy of order from U. S. Court of Ap¬ 
peals for D. C. extending time to file record to 
11/20/51 filed. 

11/ 7/51—Motion of plaintiff for order directing clerk to 
transmit original papers to the Court of Ap¬ 
peals. 

11/ 9/51—Order directing the Clerk of U. S. District Court 
to transfer original papers and exhibits, etc. to 
Clerk of U. S. Court of Appeals, District of 
Columbia. 
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145 Filed Oct 2 1946 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 37028 

Ellen M. Ward, 2230 Massachusetts Avenue, N. W., 
Washington, D. C., Plaintiff, 

v. 

William P. Deavers, Houston, Texas, 

Frances Deavers, Houston, Texas, 

Ruby Chalmers, Houston, Texas, 

C. J. Young, and Lane Pastor, a partnership, T/A Young 
& Pastor, 1129 Vermont Avenue, N. W., Washington, 

d. c., 

Maryland Casualty Co., 1417 K Street, N. W., 
Washington, D. C., 

Aetna Casualty and Surety Co., Investment Building, 

Washington, D. C., 

John A. Holloway, 1129 Vermont Avenue, N. W., 
Washington, D. C., 

Massachusetts Bonding & Insurance Co., Woodward 
Building, Washington, D. C., 
and 

George T. Belew, 2230 Massachusetts Avenue, N. W., 
Washington, D. C., Defendants. 

146 Complaint for Rescission of Business Sales Contract; 

the Cancellation of a Certain Managers Operating 
Contract, and of Certain Promissory Notes Re¬ 
presenting Part of Consideration of Said Business 
Sales Contract 

This Court has jurisdiction of this case because it in¬ 
vokes its equity jurisdiction under Title II, Chapter 3, sec¬ 
tions 301, etc., of the 1940 Edition of the District of Colum¬ 
bia Code. 
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1 . 

The plaintiff, Ellen M. Ward, is a citizen of the United 
States and a resident of the District of Columbia, and files 
this complaint in her own right as will more particularly 
hereinafter appear. 

2 . 

The plaintiff is informed and believes and therefore 
avers that the defendants, William P. Deavers, Frances 
Deavers, and Ruby Chalmers, are citizens of the United 
States and are residents of the State of Texas. Each of 
said defendants is sued in his (her) own rights as will more 
particularly appear hereinafter. The plaintiff is informed 
and believes and therefore avers that the defendants, C. J. 
Young and Lane Pastor, are also citizens of the United 
States and are residents of the State of Maryland. Each 
of said defendants is sued in his own rights as will more 
particularly appear hereinafter. The defendants, Mary¬ 
land Casualty Company and Aetna Casualty & Surety Co., 
respectively are corporations doing business in the District 
of Columbia, and are engaged in the surety and bonding 
business in said District and are sued herein as sureties on 
the bonds or undertakings given by them to the District of 
Columbia authorities as sureties for C. J. Young and Lane 
Pastor, as will more particularly appear hereinafter. The 
plaintiff is informed and believes and therefore avers that 
defendant, George T. Belew, is also a citizen of the 
147 United States and a resident of the District of Colum¬ 
bia and is sued in his own right as will more particu¬ 
larly appear hereinafter. The plaintiff is informed and 
believes and therefore avers that the defendant, John A. 
Holloway, is a citizen of the United States and a resident of 
the District of Columbia, and is sued in his own right as 
will more particularly appear hereinafter. The defendant, 
Massachusetts Bonding and Insurance Company, a Massa¬ 
chusetts corporation, is a corporation doing business in the 
District of Columbia, and is engaged in the surety and bond- 
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ing business in said District, and is sued herein as surety 
on the bond or undertaking given by it to the District of 
Columbia authorities, as surety for defendant, John A. Hol¬ 
loway, as will more particularly appear hereinafter. 

3. 

The defendants, George T. Belew, William P. Deavers, 
Frances Deavers and Buby Chalmers were engaged on, to 
wit, February 15, 1945, and for a long time prior thereto 
had been engaged, in the rooming-house and boarding¬ 
house business located at No. 2230 Massachusetts Avenue, 
N. W., in the City of Washington, District of Columbia; 
that said defendants were tenants of Waggaman-Braw- 
ner Co. 

4. 

The defendant, C. J. Young, was engaged as a partner¬ 
ship with Lane Pastor, T/A Young & Pastor, on, to wit, 
February 15, 1946, and for a long time prior thereto had 
been engaged, in the business brokerage business in the 
District of Columbia, and was duly licensed by the authori¬ 
ties for said District, and in connection with the securing 
of his broker’s license from the District of Columbia au¬ 
thorities filed with the Government of the District of Colum¬ 
bia on, to wit, December 7,1943, a surety bond as required 
by law in the sum of $2,500.00, with the defendant, Mary¬ 
land Casualty Company, a Maryland corporation, as 
148 the surety thereon; that a copy of said bond is hereto 
attached and made a part hereof, marked “Plain¬ 
tiff’s Exhibit A”; that among other things the said surety 
agreed to become liable to any person aggrieved for dam¬ 
ages sustained by reason of any act, representation, trans¬ 
action, or conduct of said defendant, C. J.Young, which may 
be prohibited by said law governing the licensing of 
brokers; that said C. J. Young, broker aforesaid, made cer¬ 
tain representations to the plaintiff, which were false and 
fraudulent, and committed certain acts, and was guilty of 
such conduct prejudicial to plaintiff and prohibited by law 
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as hereinafter more fully set forth; that said surety bond 
is in full force and effect. 

5. 

The defendant, Lane Pastor, was engaged as a partner in 
a partnership with C. J. Young, T/A Young & Pastor on, to 
wit, February 15, 1946, and for a long time prior thereto 
had been engaged in the business brokerage business in the 
District of Columbia, and was duly licensed by the authori¬ 
ties for said District, and, in connection with the securing 
of his broker’s license from the District of Columbia au¬ 
thorities, filed with the Government of the District of 
Columbia, on, to wit, October 18, 1943, a surety bond as re¬ 
quired by law in the sum of $2,500.00, with the defendant, 
The Aetna Casualty and Surety Company, a corporation, 
as the surety thereon; that a copy of said bond is hereto 
attached and made a part hereof, marked “Plaintiff’s Ex¬ 
hibit B”; that among other things the said surety agreed 
to become liable to any person aggrieved for damages sus¬ 
tained by reason of any act, representation, transaction or 
conduct of said defendant. Lane Pastor, which may be pro¬ 
hibited by said law governing the licensing of brokers; that 
' said Lane Pastor, broker aforesaid, made certain 
149 representations to the plaintiff which were false and 
fraudulent, and committed certain acts, and was 
guilty of such conduct prejudicial to plaintiff and prohibited 
by law, as hereinafter more fully set forth; that said surety 
bond is in full force and effect. 

6 . 

The defendant, John A. Holloway, was engaged as a 
business chance salesman with the partnership firm of 
Young & Pastor, business chance brokers, on, to wit, Feb¬ 
ruary 15, 1946, and for a long time prior thereto had been 
engaged as a business chance salesman by the said firm of 
Young & Pastor as a salesman in the business brokerage 
business in the District of Columbia, and was duly licensed 
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by tbe authorities for said District, and, in connection with 
the securing of his salesman’s license from the District of 
Columbia authorities, filed with the Government of the Dis¬ 
trict of Columbia, to wit, February 15,1944, a surety bond 
as required by law in the sum of $1,000.00, with the defend¬ 
ant, Massachusetts Bonding & Insurance Company, a 
Massachusetts corporation, as the surety thereon; that a 
copy of said bond is hereto attached and made a part 
hereof, marked “Plaintiff’s Exhibit C”; that among other 
things the said surety agreed to become liable to any per¬ 
son aggrieved for damages sustained by reason of any act, 
representation, transaction or conduct of said defendant, 
John A. Holloway, which may be prohibited by said law 
governing the licensing of salesmen in the business chance 
business; that said John A. Holloway, salesman aforesaid, 
made certain representations to the plaintiff, which were 
false and fraudulent, and committed certain acts and was 
guilty of such conduct prejudicial to the plaintiff, and pro¬ 
hibited by law, as hereinafter more fully set forth; that said 
surety bond is in full force and effect. 

150 7. 

Shortly prior to February 15,1946, the defendants, C. J. 
Young, Lane Pastor and John A. Holloway, acting in the 
premises as the agent of the defendant, George T. Belew, 
et al., solicited the plaintiff to purchase the business of 
rooming-house and boarding-house being conducted by said 
defendants, George T. Belew, et al., at the aforesaid prem¬ 
ises, 2230 Massachusetts Avenue, N. W., and said defend¬ 
ants, C. J. Young, Lane Pastor, John A. Holloway and Wil¬ 
liam P. Deavers, each and all of them, represented to the 
plaintiff that the purchase by plaintiff of said business 
would be a good investment and that the income thereof 
was more than sufficient for a reasonable profit; that there 
would be conveyed to the plaintiff a good and sufficient bill 
of sale to the business and to all furniture, furnishings and 
equipment incidental to the operation thereof, subject to 
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the balance of the first chattel trust note then outstanding 
on said business; that William P. Deavers represented him¬ 
self, and C. J. Young, Lane Pastor, and John A. Holloway 
represented William P. Deavers, as the owner of aforesaid 
business; that the owner and landlord of said premises, 
Waggaman-Brawner Realty Corp., would accept plaintiff 
as assignee of the defendant, William P. Deavers, or as the 
substituted tenant of the said Waggaman-Brawner Realty 
Corp. in the place and stead of said defendant, William P. 
Deavers; that William P. Deavers could assign and trans¬ 
fer his tenancy in the said premises to the plaintiff, the de¬ 
fendant, William P. Deavers having permission to do so 
from Waggaman-Brawner Realty Corp., which the defend¬ 
ant William P. Deavers, did not have and which he and 
they, the defendants, C. J. Young, Lane Pastor and John A. 
Holloway, knew he did not have, as will more particularly j 
appear hereinafter; that thereupon the firm of Waggaman- 
Brawner Realty Corp., refused to accept plaintiff as as¬ 
signee or substituted tenant and that defendant, Wil- 
151 liam P. Deavers, C. J. Young, Lane Pastor and John 
A. Holloway, represented to her that they would em¬ 
ploy her as manager of said premises to which the landlord 
had no objection; that they would protect her and give her 
a good and sufficient bill of sale to the furniture, furnish¬ 
ings and business; that said manager’s contract which they 
would draft would actually be a bill of sale, and that it 
would be in the form of a manager’s contract to satisfy the 
lessors, Waggaman-Brawner Realty Corp.; and they rep- 1 
resented to her, each and all, that she had nothing to worry 
about in that there was a sixty-day sales clause in the lease 
which he, William P. Deavers, had because defendants, Wil¬ 
liam P. Deavers, Lane Pastor and John A. Holloway, rep¬ 
resented to her that the building would never be sold, that 
William P. Deavers offered to the owner and landlord, 
Waggaman-Brawner Realty Corp. $40,000.00 for the build¬ 
ing which offer was a standing offer, that the asking price 

was too high, and that if it were sold, the defendant, Wil- 
\ ■ -- 
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liam P. Deavers, would be tbe purchaser, and as such pur¬ 
chaser and owner, would improve the premises to the ex¬ 
tent of $10,000.00 and allow plaintiff to remain and stay a 
tenant as long as she desired; all of which representations 
were made by said defendants, Lane Pastor, representing 
the firm of Young & Pastor, John A. Holloway, represent¬ 
ing, and salesman for, the firm of Young & Pastor, and "Wil¬ 
liam P. Deavers, to plaintiff in order to induce her to pur¬ 
chase said rooming house business; that they represented 
\ to her that defendant, George T. Belew, was a hired man- 
1 \ ager of the business and warned and requested her not to 
talk with him as he would interfere with the sale, which 
representations were false as will more particularly ap¬ 
pear hereinafter. 

8 . 

Relying upon these representations and inducements 
made by the defendants as hereinbefore stated, there- 
152 after and on, to wit, February 14,1946, the defendant, 
William P. Deavers, acting through his said agent, 
C. J. Young, Lane Pastor and John A. Holloway, caused a 
written contract of purchase and sale to be prepared for 
the purchase by plaintiff of said business of defendant, 
William P. Deavers, supposedly conducted by him at said 
premises, which said contract was duly signed by plaintiff 
as purchaser and the defendant, George T. Belew, as seller, 
and John A. Holloway, as agent for defendants, C. J. 
Young and Lane Pastor, copy of said contract being at¬ 
tached hereto and prayed to be read a part hereof, the same 
being marked “Plaintiff’s Exhibit D”; that among other 
things said contract contained the following provisions: 

“Owner agrees to sell to the above-named, buyer, 
and buyer agrees to buy from owner on the terms 
hereinafter set forth: 

“Total price of business $11,000; terms of sale 
$2,500.00 cash, of which the above deposit shall be a 
part, and balance of.payable in monthly 
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installments of assnme $250.00 to William P. Deavers, 
and additional ($50) per month to Young & Pastor. 

“$4500.00 payable to George Belew at $250.00 per 
month, first payment due and payable on the 15th day 
of August 1048, and payable on the first day of each 
month thereafter until paid in full, and to be secured 
by a chattel deed of trust and notes signed by buyer 
with interest at 6% per annum, the trustees to be 
named by the owner and payable as above set forth. 
(Italics supplied.) 

As will appear from the contract between the parties, 
plaintiff placed a down payment of $2,500.00, which repre¬ 
sented a $1,000.00 deposit to the brokers, Young & Pastor, 
which they held since October 1945, and $1,500.00 additional 
payment made on February 14, 1946, and agreed in said 
contract to purchase said boarding-house and rooming- 
house business, together with the good will, conducted by 
defendants, William P. Deavers and George T. Belew, at 
2230 Massachusetts Avenue, N. W., for the sum of 
$11,000.00, the same to be paid $2,500.00 in cash on the day 
of settlement, of which $2,500.00 already paid was to 
153 be a part and the balance of $8,500.00, to be repre¬ 
sented by a promissory note payable to George T. 
Belew in the sum of $4,500, payable in monthly installments 
of $250.00 each, first payment on the 15th day of August 
1948, and a similar installment on the 1st day of each month 
thereafter, to be secured by a chattel deed of trust to be 
executed by the plaintiff; further, the plaintiff was to as¬ 
sume chattel deed of trust notes executed by George T. 
Belew to William P. Deavers in monthly installments of 
$250.00 per month, and an additional amount of $50.00 per 
month to Young & Pastor to secure said deferred purchase 
money; and that the plaintiff would receive from the de¬ 
fendant, George T. Belew a valid bill of sale for the busi¬ 
ness, good will, and all furniture and furnishings incidental 
to the operation of said business, together with the inven¬ 
tory of same taken by the broker, Young & Pastor; and 
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their salesmen, John A. Holloway, herein; and the plaintiff 
was told and induced that she would have to take posses¬ 
sion immediately, the next morning, February 15, 1946, 
which she did. 

9. 

Thereupon, to wit, February 15,1946, in accordance with 
the aforementioned sales contract dated February 14,1946, 
plaintiff executed a promissory note in the sum of $4,500.00 
to the order of George T. Belew, payable in monthly in¬ 
stallments of $250.00 per month, first payment due and pay¬ 
able on the 15th day of August 1948, and a similar install¬ 
ment on the first day of each and every month thereafter; 
and at the same time signed an agreement with George T. 
Belew that he was to remove from Room No. 11, on prem¬ 
ises 2230 Massachusetts Avenue, N. W., not later than Feb¬ 
ruary 28, 1946. At the same time plaintiff believes she 
endorsed a note held by William P. Deavers signed by 
George T. Belew. 

154 Thereafter, and on, to wit, February 16,1946, the 
defendants, Lane Pastor, William P. Deavers, his at¬ 
torney, and George T.. Belew, came to 2230 Massachusetts 
Avenue, N. W., and defendants Lane Pastor and William P. 
Deavers, stated the old note which plaintiff executed in the 
amount of $4,500.00 the previous day, was no good and pre¬ 
sented a new note drawn in favor of William P. Deavers 
in the amount of $3,400.00, and another note in favor of 
Young and Pastor in the sum of $1,100.00 for plaintiff to 
execute. Plaintiff signed the new notes and the note plain¬ 
tiff had previously signed in the sum of $4,500.00 payable to 
defendant, George T. Belew, was destroyed by defendant, 
Lane Pastor. Whereupon, defendant, William P. Deavers, 
immediately endorsed the note in the sum of $3,400.00, 
‘Srithout recourse to me” and delivered same to defendant 
George T. Belew. The defendant. Lane Pastor, then pro¬ 
duced a “Managers Agreement”, a copy of said agreement 
being attached hereto and prayed to be read a part hereof, 
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the same being marked “Plaintiff’s Exhibit E”, and repre¬ 
sented that this was the “bill of sale” which gave plaintiff 
full right and title in the said business as long as plaintiff 
should pay up her deed of trust notes, which were secured 
by chattel deeds of trust; that defendant William P. 
Deavers, held the first chattel trust and that the full in¬ 
ventory which all parties had taken previously was attached 
thereto in order to be certain that plaintiff was protected; 
defendant, Lane Pastor, assured plaintiff very convincingly 
that this was the way to get around the refusal of assigning 
the lease by the landlord, but by this instrument plaintiff 
could still comply with the contract of sale so plaintiff could 
purchase and operate and own the business, and that plain¬ 
tiff would be manager “in name only”, and anytime plain¬ 
tiff desired to sell the business to other parties, any pros¬ 
pective purchaser will take it subject to the chattel trust 
notes which plaintiff signed, and reassured plaintiff 
155 that in spite of the 60-day clause in the lease, prem¬ 
ises would not be sold and that defendant, William 
P. Deavers, had a standing offer on it for $40,000.00 and 
that he, Defendant William P. Deavers, would be the first 
to purchase it and give plaintiff a long lease on same. 
Plaintiff, induced by these representations by defendant, 
Lane Pastor, and having utmost confidence in him because 
of prior dealings, and relying on the truthfulness of the 
representations made to her by said defendants, Lane Pas¬ 
tor and William P. Deavers, his attorney, and George T. 
Belew, signed the “Managers Agreement” on the 16th day 
of February 1046. 

10 . 

As will appear from the “Managers Agreement”, dated 
February 15, 1946, and hereto attached, marked “Plain¬ 
tiff’s Exhibit E”, among other things, the words “pur¬ 
chase”, except as hereinafter stated, and “sale” are ab¬ 
sent; there is no language of conveyancing any right, title 
and interest to the business equipment, good will, etc., as 
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previously represented to plaintiff and agreed to by all 
parties that the amounts of payments and method as to 
chattel trusts, etc., vary from that of the original sales con¬ 
tract, “Plaintiff’s Exhibit D”; that the significance of this 
agreement was that plaintiff pay to defendant, William P. 
Deavers, who had not signed the original sales contract, 
“Plaintiff’s Exhibit D” nor was a party to same, a huge 
sum of money for merely working for him as his manager 
and that at the end of thirteen and one-half months plain¬ 
tiff would first have the option to purchase said business 
for a nominal sum of $625.00 and that upon failure to exer¬ 
cise said option and pay this sum she would have to return 
all the personal property and chattels which (she thought 
she had purchased) to the defendant, William P. Deavers. 
By this agreement plaintiff received no right, title and in¬ 
terest whatsoever, to the business and the chattels con- 
tained in the inventory. The entire transaction was 
156 fraudulent and the representations made to the 
plaintiff by the defendants were false and fraudulent 
and were so known to the defendants, William P. Deavers, 
C. J. Young, Lane Pastor, John A. Holloway and George 
T. Belew, and to Ruby Chalmers and Frances Deavers, who 
are the principals of William P. Deavers. 

11 . 

That after March 1, 1946, many prospective purchasers 
came to 2230 Massachusetts Avenue, N. W., to inspect the 
premises, (real property) and about May 1, 1946, plaintiff 
visited Lane Pastor and informed him of these and de¬ 
fendant, Lane Pastor, re-assured her that she didn’t have 
to worry as no one would purchase the real property as the 
price was too large, and if anyone did so, defendant, Wil¬ 
liam P. Deavers, would do so, and if the place was sold to 
anyone else, plaintiff would not have to pay any further on 
her notes, not even to Young & Pastor, and she could stay 
there for a long time thereafter and would not have to pay 
any rent or on any notes and thus recoup her money so she 
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would not lose any. On or about June 6, 1946, defendant, 
Lane Pastor telephoned plaintiff, asking her to come to his 
office, which she did, and defendant, Lane Pastor, then in¬ 
formed her that the premises 2230 Massachusetts Avenue 
had been sold and asked for payment on his note, which 
plaintiff refused to do. 

That on or about September 12, 1946, the premises 2230 
Massachusetts Avenue, N. W., were served with a com¬ 
plaint for possession on an action instituted by the new 
owners. 

Plaintiff has invested to date the sum of $5,169.29 and she 
has been defrauded of that amount to date. 

12 . 

Plaintiff avers that she has made demand on said defend¬ 
ants, C. J. Young, Lane Pastor, William P. Deavers, 
157 George T. Belew, for the cancellation of the alleged 
contract between them of February 14, 1946, and of 
the cancellation of the “Managers Agreement” between 
plaintiff and defendant, William P. Deavers, dated Feb¬ 
ruary 15,1946, and has further demanded the return to her 
of the cash put up by her, the sum of $5,169.29, and of the 
cancellation of said promissory notes, those which she 
signed and/or indorsed, all of which were fraudulently ob¬ 
tained from her as aforesaid by the defendants aforesaid, 
but defendants refer plaintiff to their attorneys and de¬ 
fendants refused to comply with her demands. She has 
tendered to the defendants, William P. Deavers, George T. 
Belew, Frances Deavers and Ruby Chalmers the return of 
her tenancy, and of the goods and chattels and good will 
set forth in the contract of February 14, 1946, and in the 
Managers Agreement of February 15,1946. She herewith 
again tenders the same. 

Wherefore, the premises considered, plaintiff respect¬ 
fully prays: 
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1. That a United States writ of subpoena issue out of 
this Court against each of the defendants, requiring them 
to appear herein on a day set and answer the exigencies of 
this complaint 

2. That an order enter herein directing and requiring the 
aforesaid alleged contract of sale of February 14,1946, the 
alleged “Managers Agreement” of February 15,1946, and 
the notes made in pursuance of said contract and agree¬ 
ment be surrendered by said defendants to this Honorable 
Court by cancellation. 

3. That the cash put up by her in the sum of $5,169.29 
heretofore given to the defendants, C. J. Young, Lane Pas¬ 
tor, John A. Holloway, William P. Deavers and George T. 
Belew, in reliance on the false and fraudulent representa¬ 
tions of the defendants heretofore mentioned regarding 
this transaction be returned to the plaintiff by said de¬ 
fendants. 

4. That this Honorable Court ascertain the ex- 
158 penses and damages suffered by plaintiff and enter 
a judgment against the defendants and each of them 
in the amount which to the Court may seem just and proper, 
including plaintiff’s reasonable attorney’s fees, and costs. 

5. And for such other and further relief as to the Court, 
may seem just and proper. 

Elijn M. Ward 

Leon L. Sctawy 
John B. Pbebhjoh 

Leon L. Sclawy & John B. Pbebtuch, 

Attorneys for Plaintiff , 

Suite 300, Portland Bldg., 

1129 Vermont Avenue, N. W. 
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Distbict of Columbia, ss: 

Ellen M. Ward, being first duly sworn on oath according 
to law, deposes and says that she has read the foregoing 
and annexed Complaint by her subscribed and knows the 
contents thereof; that the same is true of her own knowl¬ 
edge except as to the matters therein stated to be alleged 
upon information and belief, and that as to those matters 
she believes them to be true. 

Ellen M. Wabd 

Subscribed and sworn to before me this 1st day of Octo¬ 
ber, 1946. 

Robebt Fbxbush, 

Notary Public, D. C. 

159 Exhibit A 

BOND 

Beal Estate Commission of the Distbict of Columbia 

Form to be used by all applicants for licenses. 

Amount of bond for brokers $2,500.00. Amount of bond 
for salesmen $1,000.00. 

This bond must accompany application. 

Surety must immediately notify Commission upon 
making any payment on account of this bond. 

If recovery be had on this bond licensee must restore 
bond to original amount. 

Know All Men bt These Pbesbnts, That we, C. J. 
Young, as principal, and Maryland Casualty Company as 
surety, are held and firmly bound unto the District of Co¬ 
lumbia in the sum of $2,500.00 dollars lawful money of the 
United States, for the payment whereof well and truly to 
be made we bind ourselves and each of us, and our and each 
of our heirs, executors, administrators, successors, and as¬ 
signs, jointly and severally, firmly by these presents: 
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Signed and sealed with our seals and dated this 7th day of 
December 1943. 

Whereas the above-bounden principal is about to apply 
to the Real Estate Commission of the District of Columbia 
for a license as Business Chance Broker and is about to 
engage in business under the Act of the Congress of the 
United States, known as Public No. 356, 75th Congress, 
Chapter 760,1st Session, further known as the Real Estate 
Brokers’ and Business Chance Brokers’ License Law, ap¬ 
proved August 25, 1937, as amended; and, 

Whereas it is desired by the obligors herein to support 
by bond such license or any renewal or reissuance thereof 
if the same is issued to the principal; 

Now Thebefobe, the condition of this obligation is such 
that if the principal shall conduct himself or herself and 
his or her business in accordance with the requirements of 
the said Act, then this obligation shall be null and void; 
otherwise to remain in full force and virtue and any person 
aggrieved thereby shall have, in addition to his right 
160 of action against the principal hereof, a right to 
bring suit against the surety on this bond, either 
alone or jointly with the principal hereof, and to recover 
in an amount not exceeding the penalty of this bond any 
damages sustained by reason of any act, representation, 
transaction, or conduct of the principal which may be pro¬ 
hibited by said Act or enumerated as one of the causes for 
suspension or revocation of a license granted thereunder. 

Provided However, that the total liability of the surety 
hereunder in no event is to exceed the amount of this 
bond; and 

Provided Further, that the liability of the surety here¬ 
under may be terminated by giving thirty days’ written 
notice thereof, served either personally or by registered 
mail, to the principal and to the Real Estate Commission 
of the District of Columbia; and upon giving such notice 
the surety shall be discharged from all liability under such 
bond for any act or omission of the principal occurring 
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after the expiration of thirty days from the date of service 
of such notice. 

Signed and sealed in the presence of: 

(Signed) C. J. Young (seal) 

Principal 

Witness 

Maryland Casualty Co. (seal) 

Surety 


Witness 

By (Signed) 

Attorney in Fact 

Authority of executing officers or attorney in fact for 
surety must be on file in the office of the Beal Estate Com¬ 
mission. 

161 Exhibit B 

BOND 

Beal Estate Commission op the District op Columbia 

Form to be used by all applicants for licenses. Am ount 
of bond for brokers $2,500.00. Amount of bond for sales¬ 
men $1,000.00. 

This bond must accompany application. Surety must 
immediately notify Commission upon making any payment 
on account of this bond. If recovery be had on this bond 
licensee must restore bond to original amount. 

Know all Men by These Presents, That we Lane Pastor, 
as principal, and The Aetna Casualty & Surety Co., as 
surety, are held and firmly bound unto the District of 
Columbia, in the sum of Twenty Five Hundred Dollars 
lawful money of the United States, for the payment whereof 
well and truly to be made we bind ourselves and each of 
us, and our and each of our heirs, executors, administrators. 
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successors, and assigns, jointly and severally, firmly by 
these presents: 

Signed and sealed with our seals and dated this 18th day 
of October , 1945. 

Whereas the above-bonnden principal is about to apply to 
the Real Estate Commission of the District of Columbia 
for a license as a Business Chance Broker and is about to 
engage in business under the Act of the Congress of the 
United States, known as Public No. 356, 75th Congress, 
Chapter 760,1st Session, further known as the Real Estate 
Brokers’ and Business Chance Brokers’ License Law, 
approved August 25, 1937, as amended; and, 

Whereas it is desired by the obligors herein to support 
by bond such license or any renewal or reissuance thereof 
if the same is issued to the principal; 

Now, Therefore, the condition of this obligation is such 
that if the principal shall conduct himself or herself and 
his or her business in accordance with the requirements 
of the said Act, then this obligation shall be null 
162 and void; otherwise to remain in full force and virtue 
and any person aggrieved thereby shall have, in 
addition to his right of action against the principal hereof, 
a right to bring suit against the surety on this bond, either 
alone or jointly with the principal hereof, and to recover 
in an amount not exceeding the penalty of this bond any 
damages sustained by reason of any act, representation, 
transaction, or conduct of the principal which may be pro¬ 
hibited by said Act or enumerated as one of the causes for 
suspension or revocation of a license granted thereunder. 

Provided However, that the total liability of the surety 
hereunder in no event is to exceed the amount of this bond; 
and 

Provided Further, that the liability of the surety here¬ 
under may be terminated by giving thirty days’ written 
notice thereof, served either personally or by registered 
mail, to the principal and to the Real Estate Commission 
of the District of Columbia; and upon giving such notice 
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the surety shall be discharged from all liability under such 
bond for any act or omission of the principal occurring 
after the expiration of thirty days from the date of service 
of such notice. 

Signed and sealed in the presence of: 

(Signed) Lane Pastor (seal) 
Principal. 

Witness 

(Signed) The Atena Casualty & 
Surety Co. (seal) 

Witness 


By 

Attorney m Fact 

Authority of executing officers or attorney in fact for 
surety must be on file in the office of the Real Estate Com¬ 
mission. 

..'A ' AA'A ■ 'I. A. 

163 Plaintiff’s Exhibt C 

BOND 

Real Estate Commission of the District of Columbia 

' . . i 

Form to be used by all applicants for licenses. 

Amount of bond for brokers $2,500.00. Amount of bond 
for salesmen $1,000.00. 

This bond must accompany application. 

Surety must immediately notify Commission upon mak¬ 
ing any payment on account of this bond. 

If recovery be had on this bond licensee must restore 
bond to original amount 

Know all Men by These Presents, That we, John A. 
Holloway, as principal, and Massachusetts Bonding & 
Insurance Company, as surety, are held and firmly bound 
unto the District of Columbia in the sum of One Thousand 
dollars lawful money of the United States, for the pay- 
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ment whereof well and truly to be made we bind ourselves 
and each of us, and our and each of our heirs, executors, 
administrators, successors, and assigns, jointly and sever¬ 
ally, firmly by these presents: 

Signed and sealed with our seals and dated this 15th 
day of February , 1944. 

Whereas the above-bounden principal is about to apply 
to the Real Estate Commission of the District of Columbia 
for a license as a business chance salesman and is about 
to engage in business under the Act of the Congress of the 
United States, known as Public No. 356, 75th Congress, 
Chapter 760,1st Session, further known as the Real Estate 
Brokers’ and Business Chance Brokers’ License Law, 
approved August 25, 1937, as amended; and, 

Whereas it is desired by the obligors herein to support 
by bond such license or any renewal or reissuance thereof 
if the same is issued to the principal; 

Now, Therefore, the condition of this obligation is such 
that if the principal shall conduct himself or herself and his 
or her business in accordance with the requirements of the 
said Act, then this obligation shall be null and void; 
164 otherwise to remain in full force and virtue and any 
person aggrieved thereby shall have, in addition to 
his right of action against the principal hereof, a right to 
bring suit against the surety on this bond, either alone or 
jointly with the principal hereof, and to recover in an 
amount not exceeding the penalty of this bond any damages 
sustained by reason of any act, representation, transaction, 
or conduct of the principal which may be prohibited by said 
Act or enumerated as one of the causes for suspension or re¬ 
vocation of a license granted thereunder. 

* Provided However, that the total liability of the surety 
hereunder in no event is to exceed the amount of this bond; 
and 

Provided Further, that the liability of the surety here¬ 
under may be terminated by giving thirty days’ written 
hereof, served either personally or by registered mail, to 
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the principal and to the Real Estate Commission of the Dis¬ 
trict of Columbia; and upon giving such notice the surety 
shall be discharged from all liability under such bond for 
any act or omission of the principal occurring after the 
expiration of thirty days from the date of service of such 
notice. 

Signed and sealed in the presence of: 

(Signed) John A. Holloway (seal) 
Principal. 

Witness 

(Signed) Massachusetts Bonding & 
Insurance Company (seal) 
Surety. 

Witness 

By 

Attorney in Fact 

Authority of executing officers or attorney in fact for 
surety must be on file in the office of the Real Estate Com¬ 
mission. 

165 Plaintiffs Exhibit D 

Young & Pastor 

Real Estate and Business Brokers 
1129 Vermont Avenue, N. W. 

Telephone NA 2425 Telephone NA 5447 

SALES CONTRACT 

Washington, D. C., Feb. 14, 1946 

Received from Ellen M. Ward, a deposit of the sum of 
Twenty-five hundred Dollars, to be applied as part pay¬ 
ment of purchase price of owner’s business known as Room 
& Board and located at 2230 Mass. Ave., Washington, D. C., 
which said business, in consideration of the premises, 
owner agrees to. sell ju above-named buyer, and buyer 
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employing the Party of the Second Part as Manager of 
said business, and, 

Whereas, the Party of the Second Part is desirous of 
accepting employment as Manager of said business for the 
Party of the First Part, 

Now, Therefore, and in consideration of the sum of 
$10.00 the mutual receipt of which is hereby acknowledged, 
and other good and lawful consideration to be hereinafter 
set forth, the parties hereto do hereby agree and by these 
presents have agreed as follows: 

1. The Party of the First Part hereby agrees to employ 
the Party of the Second Part as Manager of said rooming 
house business at 2230 Massachusetts Avenue, Northwest, 
in the District of Columbia for a period of thirteen and 
one-half months (13%), and said Party of the Second Part 
hereby accepts said employment as Manager of said room¬ 
ing house business for said period set forth above. 

2. The Party of the first Part shall turn over to the 
Party of the Second Part the premises upon which the 
business is now conducted together with all equipment, 
stock in trade, and other chattels therein contained, Said 
Party of the Second Part agrees to devote herself fully 
and exclusively to the management and operation of the 

business and will use her best efforts to the further- 
167 ance thereof. She, the said Party of the Second 
Part, guarantees the Party of the First Part an in¬ 
come of Two Hundred and Fifty Dollars ($250.00) per 
month, which amount she agrees to pay to the Party of the 
first Part promptly on the 15th day of each and every 
month hereafter, beginning on the 15th day of March, 1946. 
The parties hereto agree that said monthly payments of 
Two Hundred and Fifty Dollars ($250.00) is to be paid 
faithfully in all events and is not contingent upon the earn¬ 
ings of the business. The sole consideration for the mak¬ 
ing of said payments is the employment of the Party of the 
Second Part upon the terms and conditions set forth in 
this agreement 


3. The said Party of the Second Part shall have full and 
free control in the operation of the business, so long as she 
makes the payments above provided, and she shall be free 
of control or restriction by the Party of the First Part. 

4. The Party of the Second Part agrees to pay all ex¬ 
penses of every nature arising out of or connected in any 
way with the operation of the business, including but not 
limited to, salaries, rent, licenses, gas, electricity, taxes, 
insurance, food and supplies. 

5. As and for her compensation for services rendered to 
and to be rendered as Manager as aforesaid, the Party of 
the Second Part shall retain as his own all profits of the 
business, over and above the Two Hundred and Fifty 
Dollar ($250.00) payment to be made to the Party of the 
First Part, and all expenses of the operation of said busi¬ 
ness. In the event said business shall not earn any profit 
after such payments, the Party of the Second Part will 
personally assume and pay any deficiencies. 

6. The Party of the Second Part agrees to save harm¬ 
less and indemnify the Party of the First Part against any 
claims or loss arising out of the operation of the 

business. 

168 7. In the event that said Party of the Second Part 

shall fail to pay promptly to the Party of the First 
Part any of the payments of Two Hundred and Fifty 
Dollars ($250.00) as hereinabove provided, or shall other¬ 
wise fail to comply with any of the terms and conditions 
of this Agreement, the employment shall be forthwith ter¬ 
minated and the Party of the Second Part agrees, upon 
the request of the Party of the First Part, to turn the 
premises back to said Party of the First Part together 
with all of the equipment, furnishings, stock in trade, and 
other chattels therein contained as shown in Schedule “A” 
hereto attached and made a part hereof. Said Party of 
the Second Part agrees that she will keep and maintain 
all of the furnishings, equipment and other chattels in 
good condition and that she will not encumber or remove 
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any part thereof without the written consent of the Party 
of the First Part had and obtained. 

8. As further consideration for the employment of the 
Party of the Second Part, she agrees to pay upon the ex¬ 
ecution of these presents, the sum of Twenty-Five 
Hundred Dollars ($2,500.00) in cash to the Party of the 
First Part for and as his own and shall in no event be 
returned to the Party of the Second Part. 

9. In the event that the Party of the Second Part desires 
to terminate her employment as herein provided, she shall 
first give the Party of the First Part notice of thirty days 
in writing to that effect; and upon redelivery of the busi¬ 
ness to the Party of the First Part, this agreement shall 
be cancelled. 

10. It is further understood and agreed that if the said 
Party of the Second Part shall truly keep and perform all 
of the terms, conditions, covenants and promises herein 
contained for the period of thirteen and one-half months 
(13%), that she shall thereafter have the option to pur¬ 
chase the assets and good will of said business for the 
nominal sum of Six Hundred and Twenty-Five Dollars 

($625.00). 

169 11. It is further understood and agreed that said 

Party of the Second Part shall in the event of fail¬ 
ure to exericse the option herein contained or granted to 
the Party of the Second Part return all the personal prop¬ 
erty contained in said premises (2230 Massachusetts 
Avenue, Northwest) as shown in Schedule “A” hereto 
attached and made a part hereof in the same condition in 
which found, natural wear and tear or destruction by Act 
of God excepted. 

12. This agreement shall be binding upon the heirs, ex¬ 
ecutors or assigns of the parties hereto. 
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In Witness Whereof, the parties hereto have set their 
hands and affixed their seals this 15th day of February, 
1946. 

(Signed) William P. Deavebs, 

Employer 

(Signed) Ellen M. Ward 
Employee 

(Signed) Lane Pastor 
Witness. 

\ * /,■ . y 

170 SCHEDULE “A” 

Inventory of Personal Property at 2230 Mass. Ave., N. W. 

No. 42 

2 single beds complete 
1 boudoir chair, 1 chair 
1 dresser and stool 
1 stand; 1 Hi-boy and 

mirror 

1 stra. chair, 1 rug 
1 pair curtains 
No. 41 

4 single beds complete 

3 dressers, 1 overstuffed 
chair 

1 desk and chair, 1 boudoir 
chair 

4 throw rugs, 1 large rug 
1 wardrobe, 1 bookstand 

2 throw rugs, 1 bridge lamp 1 pair curtains 
1 round end table, 2 dressers No. 40 

1 end table; 1 overstuffed 4 beds complete; 1 chair 
chair 1 library table, 4 dressers 

1 book table, 2 pairs of cur- 1 chifforobe, 1 armchair 
tains 1 waste basket, 1 large rug 


4th Floor: 

No. 45: 

1 double bed complete 
1 stool; 1 dresser 
1 bookstand, 1 chair . 

1 stand lamp; 1 shoe box 
1 rug, 1 pair of curtains 
1 end table 
No. 44 

1 single bed complete 
1 dresser, 1 rug 
1 chair, 1 stand 
1 bridge lamp, 1 rug 

1 pair curtains 

No. 43 

2 single beds complete 
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3 prs. curtains, 1 throw rug 
1 wardrobe 

3rd floor No. 33 
3 beds complete, 1 rug 
1 throw rug, 2 dressers 
1 chest of drawers, 1 rocker 

1 wicker table, 1 stra. chair 

2 pairs curtains, 2 ward¬ 
robes 

Reception: 

2 couches, 2 overstaffed 
chairs 

1 library table, 1 floor lamp 
1 piano and stool, 1 large 
rug 

1 cane arm chair, 2 coffee 
tables 

1 bridge lamp, 1 clock 
1 large & 1 small picture 

1 long picture, 1 small 
round table 

No. 32 

2 pairs of curtains; 1 small 
rug 

3 single beds complete 
1 Vanity and stool 

1 chest of drawers; 1 table 
1 chair; 1 lamp, 1 end table 
1 bed table, 1 large rug 
No. 31 

beds complete; 1 vanity 
dressers, 1 stool, 1 end 
table 
1 overstaffed chair 
1 pair of curtains 


No. 30 

4 beds complete; 4 dressers 
1 large rug; 1 smail rug 
1 bridge lamp; 1 book-stand 

1 desk and chair; 2 pairs 
curtains 

No. 22 2nd floor 

2 beds complete, 1 boudoir 
chair 

1 dresser and chair, 1 desk 
1 rug, 1 small rug, 1 radio 
stand 

1 table lamp, 2 pairs of cur¬ 
tains 

Pantry: 

1 G. E. refrigerator 
1 serving table 

Dining room: 

8 tables, 1 serving table 
34 chairs, 1 mirror, 1 floor 
fan 

1 long mirror, 1 pr. of cur¬ 
tains 

2 pairs of drapes 

Hall: 

• 1 library table, 1 fibre ward¬ 
robe 

1 tapestry 
No. 21 

3 beds complete, 1 fibre 
wardrobe 

1 dresser, 2 chest of drawers 
1 bed stand and lamp, 

1 mirror 

1 desk and lamp, 1 rug 


31 


1 chair, 1 pr. of drapes 
1 bed stand and lamp 
No. 20 

4 beds complete, 1 conch 
1 straight chair, 1 armchair, 

171 Hall: 

1 seattee, 1 arm chair 
1 clothes hanger 
1 floor lamp, 1 small rag 
Kitchen: 

1 Westinghouse, 1 6. E. Refrigerator 

2 ranges, 2 tables, 3 cane chairs 
2 stools, service for 42 people 

Rear Room: 

1 bed stead, 1 desk 

2 rockers and 1 dresser 

1 straight chair, 1 heater 
1 rag, 1 bed complete 

1 stand, 2 electric heaters 

Basement 

2 sets of springs, 1 old iron bed 
2 conches, misc. furniture 

miscellaneous garbage cans and utensils for cleaning, etc. 

The above schedule is hereby approved: 

(Signed) Ellen M. Ward 

• ••••••••* 

198 Filed Oct 23 1946 

Answer and Cross-Claims of the Aetna Casualty and 

Surety Company 

First Defense 

The complaint fails to state a claim against this defend¬ 
ant upon which relief can be granted. 


1 TU S 

1 overstaffed chair, 4 dress¬ 
ers 

1 large wardrobe, 1 desk 
1 fibre wardrobe 
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Second Defense 

1. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph numbered 1 of the complaint 

2. This defendant admits that it is a corporation doing 
business in the District of Columbia, and engaged in the 
surety and bond business in said District; this defendant 
is without knowledge or information sufficient to form a 
belief as to the truth of the other allegations contained in 
paragraph numbered 2 of the complaint. 

3. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph numbered 3 of the complaint. 

4. This defendant admits that the defendant Maryland 
Casualty Company, is the surety on a certain bond filed 
with the Government of the District of Columbia on Decem¬ 
ber 7, 1943, in the sum of $2,500, on which C. J. Young is 
the principal, and for the terms thereof refers to the said 
original instrument; this defendant is without knowledge 
or information sufficient to form a belief as to the truth 
of the other allegations contained in paragraph numbered 
4 of the complaint. 

5. This defendant admits that it is the surety on a certain 

bond filed with the Government of the District of 
199 Columbia on October 18, 1943 in the sum of $2,500, 
on which Lane Pastor is the principal, and for the 
terms thereof refers to the said original instrument; this 
defendant is without knowledge or information sufficient to 
form a belief as to the truth of the other allegations con¬ 
tained in paragraph numbered 5 of the complaint. 

6. This defendant admits that Massachusetts Bonding & 
Insurance Company is the surety on a certain bond filed 
with the Government of the District of Columbia on Feb¬ 
ruary 15, 1944 in the sum of $1,000, on which John A. 
Holloway is principal, and for the terms thereof refers to 
the said original instrument; this defendant is without 
knowledge or information sufficient to form a belief as to 
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the truth of the other allegations contained in paragraph 
numbered 6 of the complaint. 

7. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraphs numbered 7 through 12 of the 
complaint. 

Cross-Claim of the Aetna Casualty and Surety Company 
Against the Defendant Lane Pastor 

1. At the time this defendant became surety for the de¬ 
fendant Lane Pastor upon the bond alleged in paragraph 5 
of the complaint, and in consideration therefor, the defend¬ 
ant Lane Pastor agreed in writing with this defendant that 
he would at all times indemnify and keep indemnified this 
defendant and hold it and save it harmless from and 
against any and all damages, loss, costs, charges, and ex¬ 
penses, including counsel and attorneys’ fees which it 
might sustain or incur in connection with the suretyship, 
and that he would pay over to this defendant all 
200 sums of money which it should pay or cause to be 
paid or become liable to pay on account of such 
suretyship and on account of any damages, costs, charges, 
and expenses in connection therewith, such payment to be 
made to this defendant as soon as it should have become 
liable therefor, whether it should have paid out such sum 
or any part thereof or not. 

Wherefore, the premises considered, this defendant 
prays: 

1. That a mandatory injunction be issued against the 
defendant Lane Pastor, compelling and directing him to 
pay so much of the plaintiff’s claim, if any, as this Honor¬ 
able Court may determine that this defendant is liable for 
and to exonerate this defendant from payment of any 
such claim. 

2. That if it be determined that this defendant is liable 
for any part of the plaintiff’s claim herein, judgment be 
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entered in favor of this defendant against the defendant 
Lane Pastor for an amount equal to the amount of this de¬ 
fendant’s liability to the plaintiff with interest and costs. 

Cross-Claim of the Aetna Casualty and Surety Company 
for Contribution Against Maryland Casualty Company 
and Massachusetts Bonding & Insurance Company 

1. The defendants C. J. Young and Lane Pastor each filed 
with the Government of the District of Columbia, on De¬ 
cember 7, 1943, and October 18, 1943, respectively, surety 
bonds as required by law in the sum of $2,500 each, with 
the defendant Maryland Casualty Company as surety on 
the bond of C. J. Young, and this defendant as surety on 

the bond of Lane Pastor. The defendant John A. 
201 Holloway filed with the Government of the District 
of Columbia, on February 15, 1944, a surety bond 
as required by law in the sum of $1,000 with the defendant 
Massachusetts Bonding & Insurance Company, as the 
surety thereon. By the terms of each of these bonds the 
respective sureties agreed to become liable for damages 
sustained by certain acts of their respective principals. 

2. The plaintiff in its complaint claims damages against 
the three aforementioned principals and the three afore¬ 
mentioned sureties on account of the same transactions. 

Wherefore, the premises considered, this defendant 
prays: 

L That if it be determined that this defendant and either 
or both of the aforesaid other surety defendants are liable 
to the plaintiff by reason of being sureties on the afore¬ 
mentioned bonds, then a mandatory injunction be entered, 
compelling each of the sureties so found liable to contribute 
proportionately to the amount of their respective bonds to 
each surety or sureties who make payment to the plaintiff. 

2. That if it be determined that this defendant and either 
or both of the aforesaid other surety defendants are liable 
to the plaintiff by reason of their suretyships, judgment be 
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entered in favor of this defendant against such of the other 
surety defendants as may be found liable herein, in amount 
or amounts so that the liability of the sureties as against 
each other may be proportionate to the penalties of their 
respective bonds, and that contribution be enforced among 
them. 

Hinton & Heron 
By William L. Owen 
William L. Owen 
527 Munsey Bldg. 

Washington 4, D. C. 


258 Filed Jul 3 1947 

Answer and Cross-Claims of the Maryland Casualty 

Company 

(Address: 1417 K St., N. W.) 

First Defense. 

The complaint fails to state a claim against this defend¬ 
ant upon which relief can be granted. 

Second Defense. 

1. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph numbered 1 of the complaint. 

2. This defendant admits that it is a corporation doing 
business in the District of Columbia, and engaged in the 
surety and bond business in said District; this defendant 
is without knowledge or information sufficient to form a 
belief as to the truth of the other allegations contained in 
paragraph numbered 2 of the complaint. 

3. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph numbered 3 of the complaint. 
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4. This defendant admits that it is the surety on a 
259 certain bond filed with the Government of the Dis¬ 
trict of Columbia on December 7, 1943, in the sum 
of $2,500, on which C. J. Young is the principal, and for 
the terms thereof refers to the said original instrument; 
this defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the other allega¬ 
tions contained in paragraph numbered 4 of the complaint. 

5. This defendant admits that the defendant Aetna Cas¬ 
ualty and Surety Company is the surety on a certain bond 
filed with the Government of the District of Columbia on 
October 18,1943, in the sum of $2,500, on which Lane Pastor 
is the principal, and for the terms thereof refers to the 
said original instrument; this defendant is without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the other allegations contained in paragraph num¬ 
bered 5 of the complaint. 

6. This defendant admits that Massachusetts Bonding & 
Insurance Company is the surety on a certain bond filed 
with the Government of the District of Columbia on Feb¬ 
ruary 15,1944 in the sum of $1,000, on which John A. Hol¬ 
loway is principal, and for the terms thereof refers to the 
said original instrument; this defendant is without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the other allegations contained in paragraph num¬ 
bered 6 of the complaint. 

7. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraphs numbered 7 through 12 of the 
complaint. 

Cross-Claim of the Maryland Casualty Company Against 
the Defendant C. J. Young 

1. At the time this defendant became surety for the de¬ 
fendant C. J. Young upon the bond alleged in paragraph 4 
of the complaint, and in consideration therefor, the defend- 
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ant C. J. Young agreed in writing with this defendant that 

he would at all times indemnify and keep indemni- 

260 fied this defendant and hold it and save it harmless 

% 

from and against any and damages, loss, costs, 
charges, and expenses, including counsel and attorneys’ 
fees which it might sustain or incur in connection with 
the suretyship, and that he would pay over to this defend¬ 
ant all sums of money which it should pay or cause to be 
paid or become liable to pay on account of such suretyship 
and on account of any damages, costs, charges, and ex¬ 
penses in connection therewith, such payment to be made 
to this defendant as soon as it should have become liable 
therefor, whether it should have paid out such sum or any 
part thereof or not. 

Wherefore, the premises considered, this defendant 
prays: 

1. That a mandatory injunction be issued against the de¬ 
fendant C. J. Young, compelling and directing him to pay 
so much of the plaintiff’s claim, if any, as this Honorable 
Court may determine that this defendant is liable for and 
to exonerate this defendant from payment of any such 
claim. 

2. That if it be determined that this defendant is liable 
for any part of the plaintiff’s claim herein, judgment be 
entered in favor of this defendant against the defendant 
C. J. Young for an amount equal to the amount of this de¬ 
fendant’s liability to the plaintiff with interest and costs. 

Cross-Claim of the Maryland Casualty Company for Con¬ 
tribution Against Aetna Casualty and Surety Company 
and Massachusetts Bonding & Insurance Company 

1. The defendants C. J. Young and Lane Pastor each filed 
with the Government of the District of Columbia, on De¬ 
cember 7, 1943, and October 18, 1943, respectively, surety 
bonds as required by law in the sum of $2,500 each, with this 
defendant as surety on the bond of C. J. Young, and the 
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defendant Aetna Casualty and Surety Company as surety 
on the bond of Lane Pastor. The defendant John A. Hollo¬ 
way filed with the Government of the District of Columbia, 
on February 15, 1944 a surety bond as required by law 
in the sum of $1,000 with the defendant Massachusetts 
Bonding & Insurance Company, as the surety there- 
261 on. By the terms of each of these bonds the respect¬ 
ive sureties agreed to become liable for damages 
sustained by certain acts of their respective principals. 

2. The plaintiff in its complaint claims damages against 
the three aforementioned principals and the three afore¬ 
mentioned sureties on account of the same transactions. 

Whekbfokb, the premises considered, this defendant 
prays: 

1. That if it be determined that this defendant and either 
or both of the aforesaid other surety defendants are liable 
to the plaintiff by reason of being sureties on the afore¬ 
mentioned bonds, then a mandatory injunction be entered, 
compelling each of the sureties so found liable to contribute 
proportionately to the amount of their respective bonds to 
each surety or sureties who make payment to the plaintiff. 

2. That if it be determined that this defendant and either 
or both of the aforesaid other surety defendants are liable 
to the plaintiff by reason of their suretyships, judgment be 
entered in favor of this defendant against such of the other 
surety defendants as may be found liable herein, in amount 
or amounts so that the liability of the sureties as against 
each other may be proportionate to the penalties of their 
respective bonds, and that contribution be enforced among 
them. 

Whitefobd, Hart, Cabmody & 
Wilson 

By John J. Wilson 

Attorneys for Maryland Casualty Company, 
Address: S15-15th St, N. W. 

• ••••••••• 
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283 Filed Nov 3 1948 

Pretrial Proceedings 

Statement op Nature of Case : 

Action for recission of contracts and cancellation of 
notes. 

Plaintiff claims that she entered into a contract with d e- 
fendant, Bellew, whereby the latter agreed to sell to her a 
certain business. Plaintiff claims that instead of giving 
the plaintiff a bill of sale in compliance with the contract 
the defendant, Bellew, gave her a manager’s operating 
contract signed by Deavers. 

Defendant, William Deavers and Francis Deavers are 
the owners of the business and joined with the defendant, 
Bellew, in tendering to plaintiff manager’s operating 
contract 

Plaintiff claims that it was represented to her that this 
contract was a bill of sale. Plaintiff seeks recission of the 
contracts, a return of the part payments made by her 
amounting to $5169.29 and a return of cancellation of the 
promissory notes given for the balance of the price. 

Defendant, Chalmers, is claimed to have been co-owner 
of the business with William and Frances Deavers. 

Defendants, Young and Pasteur, are the brokers who 
negotiated the sale. 

The plaintiff will dismiss the action against the defend¬ 
ant, Holloway. 

The three surety company defendants are on the real 
estate broker’s bond of defendants, Young, Pasteur & 
Holloway. 

The plaintiff will dismiss the case against the Mass. 
Bonding & Ins. Co. 

Defendants William Deavers, Frances Deavers and 
Ruby Chalmers have not been served and the action is dis¬ 
missed against them. 
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Defendants deny all allegations of frand and claim that 
plaintiff was informed of the precise natnre of the con¬ 
tracts which he was receiving. 

Defendant, Young and Pasteur, counterclaim for the 
balance of their commission represented by certain of the 
notes. 

Plaintiff denies liability on the notes. 

The crossclaim of the defendant, Bellew, against all co¬ 
defendants is dismissed without prejudice. 

284 Defendant, Aetna Casualty & Ins. Co. files a cross¬ 
claim against defendant, Pasteur for indemnity and 
crossclaims against Maryland Casualty Co. for contribu¬ 
tion. 

Defendant, Md. Cas. Co. files a similar crossclaim 
against defendant Young and against Aetna Cas. Co. 

Defendants Young and Pasteur stipulate that in the 
event of a recovery against the two surety companies there 
should be a recovery against defendants Young & Pasteur 
on the cross claims. 

Defendants admit that the genuineness of the exhibits 
attached to the complaint and stipulate that they may be 
offered in evidence without formal proof. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 

Dated Oct. 27, 1948. 


Alexander Holtzoff, 
Pretrial Justice 
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Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Leon L. Sclawy 

Attorney for Plaintiff. 

Francis J. Kelly 

Attorney for Defendants Young & Pasteur 
Alexander Heron, . 1 

Attorney for Aetna Casualty & Surety Co. 

L. Agnew Myers, Jr., 

Atty. for Geo. T. Belew, 

Enoch D. Chase, 

Atty. for Maryland Casualty Co. 


310 Filed Feb 27 1950 

Memorandum in Support of Motion for Judgment, in 
Nature of a Motion for a Directed Verdict, on Behalf of 
Defendant Maryland Casualty Company 

At the close of the trial defendant Maryland Casualty 
Company moved for judgment in its behalf, in the nature of 
a motion for a directed verdict, which motion this Honor¬ 
able Court took under advisement, permitting the filing of 
a memorandum in support thereof. 

The action against defendant Maryland Casualty Com¬ 
pany is brought upon its bond of defendant C. J. Young 
alone, under the provision of Public Law, 356, 75th Con¬ 
gress, 1st Sess.; D. C. Code (1940) §45-1401 et seq .; Com¬ 
plaint, pars. 2 and 4. A copy of the bond was attached to 
the complaint as Exhibit A. 

There is no evidence that defendant C. J. Young did any 
act, made any representation, transaction or conduct which 
damaged plaintiff. The liability of defendant C. J. Young 
herein, if any, could only be sustained upon a theory that 
he was the partner of defendant Lane Pastor. 
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The action upon the bond is separate and distinct from 
any cause of action plaintiff may have against defendant 

C. J. Yonng personally. Brown v. Christman, 75 U. S. App. 

D. C. 203,126 F. 2d 625 (1942). Therefore, that there might 

be a recovery against defendant C. J. Yonng herein, 
311 does not determine whether there conld be a recov¬ 
ery against defendant Maryland Casualty Company. 

The act provides, D. C. Code (1940) § 45-1405 for recov¬ 
ery against the surety “in an amount not exceeding the 
penalty of the bond any damages by reason of any act, rep¬ 
resentation, transaction, or conduct of the principal which 
may be prohibited by this chapter or enumerated as one of 
the causes for suspension or revocation of a license granted 
hereunder.” (Emphasis supplied.) 

No act of the principal, defendant C. J. Young, having 
been proved, no action lies against defendant Maryland 
Casualty Company. 

D. C. Code (1940) §45-1405 contemplates that one $2500 
bond can be posted for all members of a partnership. Had 
such an arrangement been made here the recovery against 
a surety would be limited to $2500. That section, however, 
provides that a partnership need not be bonded as such if 
each member posts a bond. That is what happened here. 
If plaintiff could recover against both sureties for the act 
of one partner, plaintiff would receive twice the protection 
contemplated by the act. This construction of the act merely 
emphasizes what the above quoted wording of Section 45- 
1405 makes clear, that defendant Maryland Casualty Com¬ 
pany can only be liable for acts of its principal, C. J. Young, 
and not for any acts of its principal’s partner, if such he be. 

This memorandum is not to be taken as an admission that 
Lane Pastor and C. J. Young were partners or that a re- 
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covery against either lies, these facts merely being assumed 
for the purpose of argument. 

Respectfully submitted, 

Whitepord, Hart, Carmody & Wilson, 

By Jo V. Morgan, Jr. 

Attorneys for defendant 
Maryland Casualty Company. 


313 Filed Jun 21 1950 

Memorandum Opinion 

Relief sought by the plaintiff in this action is rescission 
of a contract and the cancellation of certain notes growing 
out of the same. (See Complaint and Pre-Trial Order). 
The cause was heard by the Court and judgment was en¬ 
tered in behalf of the plaintiff against the defendants Young 
and Pastor and the defendant Belew. 

The defendants William P. Deavers, Francis Deavers 
and Ruby Chalmers were not served and the action against 
them was dismissed by the Pre-Trial Judge. The plaintiff 
agreed in the Pre-Trial order to dismiss against the defend¬ 
ant Holloway and the Massachusetts Bonding & Insurance 
Company. 

The gist of the plaintiff’s case was to the effect that she 
entered into a contract with the defendant Belew whereby 
the latter agreed to sell her a rooming house business, but 
that instead of securing a Bill of Sale as bargained for, all 
she received was a manager’s contract from the male de¬ 
fendant Deavers. The Deavers were the owners of the busi¬ 
ness and joined with the defendant Belew in the tender of 
the operating control. The defendants Young and Pastor, 
business chance brokers operating as a partnership in that, 
capacity, negotiated the sale. 

(1) I find that there was fraud in the inducement, and ) 
this on the part of both Young and Pastor and the defend- / 
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ant Belew. The other parties not being before the Conrt, 
no finding in this respect is made with reference to them. 

(2) I further find that the plaintiff exercised her 
314 right to rescind providently upon its discovery. 

~f/ (3) That all of the defendants concealed from the 
plaintiff the fact that Belew was not the owner of the prop¬ 
erty in question. 

(4) The fact that there was outstanding two other^ sales 
agreements of the same property./* 

(5) That she had the right and did rely to her damage 
upon the representations of Young and Pastor—and this 
by virtue of the fiduciary relationship existing between 
them. 

Such being the Court’s conclusions as to the facts it con¬ 
cludes as a matter of law, that the plaintiff is entitled to re¬ 
scind and she is to have judgment to that effect. 

The only remaining controversy in the case is the meas¬ 
ure of damages. The rule in the District of Columbia is to 
the effect that in an action for rescission, the agreement is 
treated as though it never was. One cannot treat a contract 
as rescinded for the purpose of escaping obligations under 
it and at the same time treat it as existing for the purpose 
of claiming benefits that may have accrued during its exist¬ 
ence. See Friedman v. Kennedy (D. C. Mun. App.), 40 
A. 2d 72. Also Singer v. Friedman et al. y 85 F. (2d) 690- 
692. 

Applying this principle, the plaintiff is to recover from 
the defendant Belew for money loaned, the sum of Nine 
Hundred and Forty Six Dollars representing loans from 
the plaintiff growing out of the transaction as follows: 
Loan of $263.75 on February 16,1946 plus interest to Feb¬ 
ruary 24,1950 at six percent for four years in the amount 
of $69.25 plus $500 representing a similar loan dated ap¬ 
proximately July 30, 1946 plus interest to the same date 
referred to above and at the same rate, totalling $113.00— 
or in the aggregate $946.00 representing both principal and 
interest 
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Against the defendants Yonng and Pastor and Belew 
for payments made by her to Yonng and Pastor on the 
property in question in the amount of $2650 with no inter¬ 
est less a net of $1742.25 representing amount received by 
plaintiff of chattels sale of property owned by Deavers 
(since she has elected to rescind) plus an attorney’s fee of 
$600, less approximately $300 profit on the business, mak¬ 
ing a total of $1207.95. 

315 These figures are believed to be accurate—if not 
counsel can correct them—but the rule will be applied 
as indicated. 

With reference to counsel fees, the conduct here was not 
only grossly fraudulent but bordered on the criminal, hence 
Ballard v. Spruill, 64 App. D. C. 60-62 can be distinguished. 
See also Schlein v. Smith, 82 U. S. App. D. C. 42-45. 

All of the notes and other evidences of indebtedness 
which passed between the parties are cancelled. 

Judgment accordingly. 

Counsel will prepare proper order forthwith. 


*\ 


June 21,1950 


Matthew P. McGuire 
McGuire, J. 


318 Filed Feb 6—1951 

Order and Judgment 

The Court’s Memorandum of June 21, 1950 with refer¬ 
ence to the above entitled matter will serve as its Findings 
of Fact and Conclusions of Law in the premises. It is there¬ 
fore this 6th day of February, 1951 
Ordered, Adjudged and Decreed that the plaintiff is to 
have judgment against the defendants Young, Pastor and 
Belew in the sum of $1207.95, counsel fees in the amount of 
$410.00 previously paid to other counsel and the amount of 
$600.00 for similar fees to counsel in the present proceed¬ 
ing, printing costs of $9.50 and moving costs of $71.00, mak- 
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ing a total of twenty two hundred ninety-eight dollars and 
forty-five cents ($2298.45) with interest at the legal rate; 
i and against the defendant Belew judgment in the sum of 
nine hundred and forty-six dollars ($946.00), as set forth in 
said Memorandum, and also her costs. The action with re¬ 
spect to the Maryland Casualty Company and the Aetna 
Casualty & Surety Company is dismissed without prejudice. 

All notes or other evidences of indebtedness executed by 
the plaintiff and arising out of this transaction, are here¬ 
with cancelled. 

The delay in filing this Order, it may be parenthetically 
observed, has been due solely to the failure of the prevail¬ 
ing party to file suggested Findings of Fact and Conclu¬ 
sions of Law, which were only filed recently after repeated 
demands by the Court, and which upon examination the 
Court was forced to reject, for reasons which perusal of 
same will indicate. 

Matthew F. McGuibe 

Judge 


322 Filed Feb 19 1951 

Amended Order and Judgment 

My attention has been called informally by counsel repre¬ 
senting both the plaintiff and defendant, to a mistake in 
computation by the court in its judgment entered in the 
above entitled matter on February 6,1951. 

It appears now that the figure of Six Hundred Dollars 
($600) for counsel fees in the case was already embodied 
in the court’s basic computative figure of Twenty Six Hun¬ 
dred and Fifty Dollars ($2650) and in the net figure arrived 
at in said memorandum of Twelve Hundred Seven Dollars 
and Ninety-five Cents ($1207.95). 

Now, Thebefobe, as a consequence the Order and Judg¬ 
ment of February 6, 1951 referred to is modified to read 
as follows: The plaintiff is to have judgment against 
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Young, Pastor and Belew in the stun of Sixteen Hundred 
Ninety Eight Dollars and Forty-five Cents ($1698.45) with 
interest at the legal rate, and against the defendant Belew 
in the sum of Nine Hundred and Forty-six Dollars ($946) 
as set forth in said memorandum, and also costs. The rest 
of the Order and Judgment will stand. 


February 16, 1951 


Matthew F. McGuire 

McGuire, J. 


325 Filed Feb 27 1951 

Order Denying Motion for Belief From Order and Judg¬ 
ment and Stay of Proceedings to Enforce Judgment 

Upon consideration of the Motion of the Plaintiff for 
Relief from Order and for a Stay of Proceedings to Enforce 
the Judgment it is by the Court this 27th day of February 
1951, 

Adjudged, Ordered and Decreed : That the said Motion 
be and it is hereby denied and the Order of February 6, 
1951 as amended by the Order of February 19, 1951, shall 
be the final Order in this matter. 

Matthew F. McGuire 

Judge 


326 Filed Mar 21 1951 

Notice of Appeal 

Notice is hereby given this 21 day of March, 1951, that 
Mrs. Ellen M. Ward, 1215 - 17th St North West Washing¬ 
ton, D. C. hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 19th day of February, 1951 
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in favor of Ellen M. Ward, Plaintiff against said William 
P. Deavers et al defendants. 

Emory H. Guy 
Attorney for Plaintiff 
3619 T. St. North West 
Washington 7, D. C. 

Phone: Ordway—2863 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

1 Washington, D. C., 

February 23, 1950. 

The above-entitled action came on for trial before the 
Honorable Matthew F. McGuire, United States District 
Judge, at 10 o’clock a. m. 

Appearances: 

On behalf of the plaintiff: E. H. Guy, Esq., and 
Donald H. Dalton, Esq. 

On behalf of C. J. Young and Lane Pastor, a partner¬ 
ship trading as Young & Pastor: Francis J. Kelly, 
Esq. 

On behalf of defendant Maryland Casualty Company: 
Whiteford, Hart, Carmody & Wilson, by Jo V. Morgan, 
Jr., Esq. 

On behalf of defendant Aetna Casualty & Surety Co.: 
Alexander M. Heron, Esq. 


8 Mr. Guy: I could give you the issues as I see them. 


(3) Did the prior and attending circumstances, together 
with the sales contract and manager’s agreement, consti- 
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tute civil conspiracy by the defendants against the plain¬ 
tiff? 


9 The Court: Let me have a statement from the 
defense. 

Mr. Kelly: I represent the only parties in interest at 
this time, C. J. Young and Lane Pastor. These gentlemen 
represent one defendant, as the surety for Young, and the 
other represents the Aetna as the surety for Pastor. 

Our defense is that if any fraudulent misrepresentations 
were made they were not made by Young or Pastor; 

10 the lady knew exactly what she was doing; and in 
addition to that she suffered no damage in any event. 

The Court: How about the question of fiduciary rela¬ 
tionship? 

Mr. Kelly: No. It was a pure business relationship, the 
ordinary person dealing with a person who wants to buy 
something in a broker’s office. 

I might add this, in order to get rid of another defen¬ 
dant : In his opening statement he referred to certain rep¬ 
resentations by Pastor without referring to any representa¬ 
tion by Young. There are individual sureties, and if I 
could get rid of Young it would eventually save us some 
money. 

Mr. Guy: The client feels that most of the negotiations 
were made by Lane Pastor. 

Mr. Kelly: I move the dismissal of C. J. Young as party 
defendant, and also his surety, Maryland Casualty Com¬ 
pany. 

Mr. Guy: I should like to say one thing before any ac¬ 
tion is taken by the Court. I object, Your Honor, for the 
simple reason they were parties, and how much transaction 
there was between the two I don’t know. 

The Court: I was going to make the observation that if 
the so-called transaction was made with Young & Pastor, 
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and anything in the natnre of commissions or the 
11 matter of negotiations was had with Pastor, certainly 

anything Pastor did is binding upon Young. 

Mr. Kelly: But not upon Young’s surety. 

The Court: I am not getting involved in that situation 
now. 

Mr. Kelly: Very well. 

The Court: We will proceed. Can we save a little time 
by stipulating to the effect that Young & Pastor are en¬ 
gaged in the business of business brokerage in the District 
of Columbia, and in connection with the license to do busi¬ 
ness in such fashion they were bonded, as required by law, 
by the Aetna Casualty & Surety Company, a Connecticut 
corporation, and that a copy of said bond was presented 
at pre-trial? 

Mr. Morgan.: The Maryland Casualty Company, another 
defendant, was surety for Young. It is another corporation 
doing business in the District of Columbia. 


Ellen M. Ward, 


12 The Witness: May I say that I did business with 
them before that time, in 1944? 

I bought the rooming house business that I now operate 
at 1215 Seventeenth, Northwest, from Young & Pastor, and 
our business negotiation was very satisfactory. And I 
went to Young & Pastor’s office every month to pay my 
payments on my note on that business, and I talked busi¬ 
ness with them and felt very friendly and very confident in 
them in a business relationship. 


34 The Court: Did Mr. Pastor send for you with re¬ 
spect to this $1,100 note or did you just happen to go 
in there? 

The Witness: No, he called me. 

The Court: What did he say? 


« v 
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The Witness: He said the note was past due and accord¬ 
ing to the note, when it wast past dne, he could ask for all 
of it. 


38 The Court: How about the $3,400 to Belew? 

The Witness: Well, I made a loan to Mr. Belew on 
that of $500. 

The Court: You made a loan? You owed him $3,400. 

The Witness: He wanted to sign the note to me for 
$1,000 but I didn’t have the $1,000, so he needed the money 
so badly that he said if I would loan him $500 he would give 
me the note to hold as collateral. 

The Court: Did he ever pay you back the $500? 

The Witness: No, sir. 


45 The Court: I think the suggestion made by you 
is a very wise one. The only thing I am concerned 
with here is whether or not there was fraud and misrepre¬ 
sentation on the part of Mr. Pastor, and whether or not 
there was a violation of the fiduciary relationship. 


46 Mr. Guy: The defendants have told me that they 
would stipulate to the following: 

That the property at 2230 Massachusetts Avenue under 
W. P. Deavers’ lease was sold May 7,1946, by deed instru¬ 
ment 2818 r liber 8271, folio 489 and reported May 22,1946. 
The Court: To whom was it sold? 

Mr. Guy: Mr. Bernard Singer. 


51 The Court: What is the nature of the paper? 

The Witness: It is an agreement between Mr. 
Sclawy and Mr. Obergh acting as counsel for Mr. Deavers, 
which gives me a bill of sale for the furniture and furnish- 
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ings and equipment contained in premises 2230 Massachu¬ 
setts Avenue, Northwest, dated November 28, 1946. 

• ••**••••• 

52 Mr. Guy: We would also like to submit as exhibits 
two other checks. 

The Court: And they are what? 

Mr. Guy: They are the $1,000 check she gave to Young 
& Pastor on October 27th and the $1,500 check she gave to 
Young & Pastor on February 14. 

Mr. Kelly: I have no objection. 


Mr. Guy: I would like to introduce this check paid to 
Young & Pastor, June 15,1946. That is after the lease ex¬ 
pired. 

Mr. Kelly: May I inquire whether it was paid? 

Mr. Guy: In her former evidence she said she paid this 
$150 to them at the request of Young & Pastor. 

Mr. Kelly: Is it a payment on the note? 

Mr. Guy: Yes. 

Mr. Kelly: The $1,100 note to Pastor? 

Mr. Guy: Yes, sir. 

Mr. Kelly: I have no objection. 


55 The Witness: Your Honor, that piece of paper— 
The Court: This purports to be a receipt 2-16-46 
received from George T. Belew $260.75 on note due Frances 
Deavers and Kuby Chalmers—why did you pay that 
amount? 

The Witness: Now, Your Honor, that was a payment on 
a note that Mr. Belew owed Mr. Deavers which was due and 
payable on the 15th day of February and Mr. Belew should 
have paid that. 

The Court: My question is why did you pay it? 

The Witness: Mr. Pastor told me to pay that money to 
Mr. Deavers, and I did. 
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The Court: And this was at the same time that these 
agreements were signed? 

The Witness: Yes, and I don’t think I should have paid 
that at all, now. 


The Witness: I did that on the 16th day of February 
in my kitchen when Mr. Pastor and Mr. Holloway and Mr. 
Deavers and Mr. Obergh and Mr. Belew and I were sitting 
around my kitchen table and they were having me sign notes 
and write checks. 

• ••••••••• 

56 The Witness.: This is a paper that Mr. Belew and 
I signed in Mr. Sclawy’s office. It is a statement 
stating that Mr. Belew received the $500 from me as col¬ 
lateral on the note, and that the note had been lost. It is 
a notarized paper. 

• ••••••••• 


105 Lane Pastor, 


• ••••••• 

Cross Examination (Resumed) 

• • 

By Mr. Dalton: 


112 Q. Now, Mr. Pastor, on January 31, 1946, was 

there another contract entered into in regard to the 
property at 2230 Massachusetts Avenue? A. Yes, there 

was. 

Q. Do you know who that was between? 

• ••••••• 

• • 


113 A. Yes, Irene M. Restine and George T. Belew. 

Q. That is a sales contract entered into on that 
day? A. January 31, yes, sir. 

Mr. Kelly: I have no objection. 

• ••••••••• 











By Mr. Dalton: 

Q. This sales contract is between Irene Restine, is that 
correct? A. Yes. 

Q. And Mr. Belew, as owner? A. Mr. Belew was really 
the agent for the owner. However, it is “owner’* in the 
contract 

Q. Yon say Mr. Belew was really the agent for the owner. 
Refreshing your recollection again, has he signed that as 
agent? A. As owner. 


118 The Court: Now, if Mr. Belew was the agent of 
Deavers, according to your point of view, and the 
sales price was $11,000, and she had paid $2,500 down, I am 
assuming the $1,100 note represented your commission. 

The Witness: That is right 

The Court: Why should she pay you a commission, rather 
than the seller? 

The Witness: She didn’t have to pay it It was taken 
out of the total purchase price to the seller. However, she 
was short that much money and we put it up and took the 
note for our commission. 


121 The Court: Why was it that the note for $3,400 
was made payable to Mr. Belew? You are the broker; 
you are sitting in on the deal. 

The Witness: Mr. Belew had that much equity in it 
when he purchased it under the manager’s agreement from 
Mr. Deavers. 

The Court: How was that? How was that determined? 
The Witness: That was the amount he paid down himself. 
The Court: Was Mrs. Ward apprised of that fact? 

The Witness: I don’t think so. 
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131 Mr. Kelly; 1 offer in evidence note in the Mnonut 
of $1,100 payable to Lane Pastor and C. -J. Young, 
dated April 15,1946, signed by Ellen M. Ward. 


133 The Court-: * * • She -signed a note for $1,100 and 
then they advanced that as part of the purchase price 
down payment, and I want to know whether or not it is con¬ 
sistent with the practice of the business, and if he says it 
is I think it is a very bad practice. 

Mr. Morgan: However, Your Honor, it is just as bad 
practice on the part of both parlies. It was as much to 
her advantage as anybody else*s. 

The Witness: May I make an observation on that? 

You will find in the Evening Star, especially on Sundays, 
several ads in there stating we will help yon make your 
down payment. 


138 The Court (McGuire^ J.); I make a finding for 
the plaintiff. 

I conclude that there was not a full and fair disclosure 
on the part -of Young and Pastor to this woman with re¬ 
spect to just exactly what the nature of the transaction 
was that die was getting into, and I t hink it was due a lot to 
the suppression of material facts which one in good faith 
ought to disclose in order to preclude a charge of 

139 fraud—and the assertion of false facts knowingly 
made is evidence of fraud; and the false fact know¬ 
ingly made in this case is the fact in the sales contract th a t 
Belew was the owner of the property. 

Let us follow this out logically as I saw it, and as the 
picture unfolded: 

Presumably Heavers was the lessee of the property. 
Presumably Deavers in 1944 or 1945 was the operator of the 
rooming house. Now, in 1945, on the 7th day of April, he 
entered into what is denominated as a manager’s agree¬ 
ment with Belew, for a period running twenty-three and 
one-half months, under the .terms of which Belew agreed 
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to manage the business, with an option to purchase it for a 
stated sum. 

Now, on the 14th of February Belew, as owner, purports 
to sell—if the memorandum of the agreement between the 
parties is any evidence— the business for $11,000 to Mrs. 
Ward. He was not the owner of the rooming house busi- 
' ness. And then a day or two later Deavers purports to 
enter into a manager’s arrangement with Mrs. Ward, and 
with no evidence of the fact that the previous manager’s 
arrangement between Deavers and Belew had in any way 
been negatived, superseded or abrogated. These were all 
facts in the possession of the broker who is supposed to be 
dealing at arm’s length between both parties. 

140 Then in addition to that, I don’t know but I think 
the law is this: That if I agree to buy your chattels— 
certainly if I agree to buy your real estate— I have an 
equitable interest; so, therefore, under the date of January 
31, 1946, presumably there was an equitable interest out¬ 
standing in Mrs. Restine, and yet, knowing that, the broker 
purported to enter into a sales arrangement with Mrs. 
Ward. 

Now, with reference to the other aspects of the matter 
I think it is significant the way the money was apportioned. 

I can’t conceive nnder f h° fflJMamstaaeaa hnw BpIp w was _ 
entitled to anything, and yet he gets a note for $3,500; 
Deavers gets a note for $4,000; and while it may be the 
practice of the business, it certainly lends itself to a colorful 
aspect of the broker, and of sharp-dealing, for the broker 
to put up money for the purchaser and then to take back a 
note for his commission. 

There is a great deal of this thing going on here in this 
jurisdiction, and I have seen a lot of it, and the result is 
going to be a Grand Jury investigation sometime, or the 
law with respect to this type of thing has got to be amended. 

It may be argued that Mrs. Ward knew what the score 
was, and that she read the so-called manager’s agreement 
and she read the so-called sales contract, and that there- 

r 
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fore she should have been on her guard. I say ordinarily 
that would be the situation, that the law doesn’t help 

141 anybody who walks into a situation with their eyes 
open, but I don’t think her eyes were open. She had 

done business with Young and Pastor before and she had a 
right to rely on them. She had a right to rely upon a fair 
and full disclosure of just exactly what the situation was, 
and from whom she was purchasing the property, and that 
was not made, so therefore, my judgment under the circum¬ 
stances will be for her. 

In reference to the so-called note of $1,000, that will be 
cancelled. Since there is a receipt evidencing indebtedness 
of $500 to her from Belew, she will have judgment for $500 
from Belew, on the theory of equity once taking jurisdiction 
’ will follow through to the end; and with reference to the 
note of $3,400 running to Belew, that will be cancelled. 

The measure of damages, as I understand it, in an action 
of fraud, which is based upon a transaction of this character 
where false representations are made, is the difference be¬ 
tween the actual value and the sale, along the lines I indi¬ 
cated yesterday, so with respect to that you will have to be 
up on your mathematics. 

Mr. Kelly: I don’t follow Your Honor’s last statement 

The Court: She put up $2,500. She has testified that in 
the course of the transaction, that is the running of the 
business, apparently she has made some profit. You 

142 can’t set off by way of recoupment that profit, yet, 
at the same time, query, whether she can recover all 

that she has put into it T I am frank to say I don’t know 
what measure of damages applies to the actual outlay of 
money. She can certainly recover her counsel fees, what¬ 
ever money she had to pay Sclawy, and to the other counsel, 
four hundred and some dollars, but the actual measure of 
damages to be applied to the transaction— 

Mr. Kelly: What is Your Honor suggesting that we do? 

The Court: I suggest you take the figures she submits 
with respect to the amount of money she took in—the figure 
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she submitted with respect to the amount of money her son 
has calculated, and then submit those figures to me and I 
will determine what cash she should have from it, but I 
can’t determine now because the matter is so involved. 

Mr. Morgan : If Your Honor please, I, representing one 
of the defendants, the Maryland Casualty Company is on 
the bond of C. J. Young only, and the bond is so worded— 
I believe a copy is attached to the complaint—so we are only 
liable in damages for violations of the regulations of the 
real estate business on the part of Young, and not on the 
part of his partner. 

The Court: I am not saying that this man, Mr. Pastor, 
violated the Act; that is not before me at afl. I am merely 
saying that on the evidence adduced here I think there was 
an overreaching, and I think there was a failure of a * 
143 fair and full disclosure that I think, as a matter of 
law, amounts to fraud. Fraud is a serious connota¬ 
tion that sometimes is very unpleasant; I don’t want to 
put it in exactly that way, and I don’t want anything to be 
inferred from what I say here that it should be taken in that 
way. I think this man here is in the same situation that a 
lot of other people of similar character engaged in the same 
business are in—the opportunity to make a fast deal and 
sometimes they are not concerned with the niceties and 
technicalities of legal draftsmanship and legal instruments. 
And that is where the Bar comes in, and as I said yester¬ 
day, if people would rely more on lawyers they wouldn’t 
get into the trouble and messes they get in. 

Mr. Morgan: My only interest is not with Mr. Pastor; 
that’s why I made this point. My interest is with Mr. 
Young. There has been no evidence that Mr. Young— 

The Court : Then put it this wayr You submit to me a 
memorandum in the nature of desire of exoneration on fee 
part of the Maryland Casualty Company. 

Mr. Morgan : For the record may I make a motion for 
judgment for the Maryland Casualty Company! 



The Court: That will be reserved. 

Mr. Dalton: We would like to oppose that motion be¬ 
cause it was a partnership. 

4 The Court: Your opposition is noted. 

(Thereupon, at 12:35 o’clock pjn., the trial was con- 
uded.) 
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a OBJECTION TO YOUNG AND PASTOR’S “COUNTER- 
v STATEMENT OF THE CASE”. 


Gamt to absolve Young and Pastor from any guilt and 
to place the wrong done to Ward solely on Deavers who 
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was neither before the trial court nor this court Young 
and Pastor do not assist this court by making addi¬ 
tions and deletions to the facts as given by Ward, but 
traverse the facts as Ward gave them and set up a new 
statement of facts which places an added burden on this 
Court to sift between two statements ih order to gain 
the true facts. • 

Ward objects to the following omissions, statements 
or misstatements as found in Young and Pastor's coun¬ 
ter statement of the case. 

1. The omission of the sales contract of April, 1945 
between Deavers and Belew, 

2. The omission of the contract of employment be¬ 
tween Ward and Young and Pastor in October, 
1945. 

3. The omission of the SaJes contract of January 31, 
1946 between Eileen Bestine and Young and Pas¬ 
tor. 

4. The omission of the Sales contract between Ward 
and Young and Pastor of February 14, 1946. 

5. The omission of that portion of the complaint that 
the suit included a request for damages due. to fraud 
of Young and Pastor, (see prayer 3, 4, and 5 
Joint Appen. p. 15). 

6. The omission of the fact that Ward was giving a 
recount of hearsay evidence and not facts peculiar . 
to her own personal knowledge when she recounted 
statements concerning the 60 day sales clause and 
the meaning of the Manager's agreement 

7. The omission of the fact of the fraud of Young and 
Pastor in saying that a sales contract for rooming 
house business is equivalent to a lease. 

! 8. The omission of the fact that the allegation of 

Ward receiving $1690.00 a month during the opera¬ 
tion of the business was never a part of the pleading 
of any party in the Trial Court and was brought 
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into the proceeding throngh the personal wishes of 
the trial judge who acted as a volunteer over the 
strenuous objections of the attorney for the plain¬ 
tiff. 

9. The omission of $1601.25 that Ward paid Deavers 
on a note. 

10. The omission of the fact that the $1742.25 Ward 
received on the furniture sale was not a part of 

~ of any pleadings of any party but was entered into 
the trial court proceeding through the personal 
wishes of the trial judge, who acted as a volunteer 
over the strenuous objection of the attorney for 
Ward. 

11. The omission of the fact that Column 15, page 42 of 
Appellant’s Brief is a true account of the money 
judgment in the trial court. 

SUMMARY OF ARGUMENT 

1. Ward pleaded no inconsistency in all her pleadings 
based on tori 

2. The Trial Court’s finding of fraud in the induce¬ 
ment was ably supported by material facts. 

3. The Court partially either returned those monies 
.that were fraudulently withheld from her or gave 
her such monetary amounts which represented dam¬ 
ages caused by the fraudulent conduct of Young and 
Pastor. 

Those monies which the Trial Court failed to' ren- 

.. der to Ward were: 5 interest charges totaling 
$868.25; 2 set-offs totaling $2042.05 ; 2 principal 
amounts fraudulently withheld totaling $763.75. 
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ARGUMENT 

L Reply to Appellees Answer: “Appellant Made Her 
1 Election to Rescind and Must Abide By It.” 

The issne posed here in this argument of Young and 
Pastor is “Did the pleadings of Ward exceed the area 
delineated by the prayers of Ward?” 

Young and Pastor indicated that Ward pleaded in con¬ 
tract and also in tort. An analysis of the argument of 
Young and Pastor will not disclose one fact to show that 
Ward’s pleadings exceeded the boundary of her prayers. 

Young and Pastor say, “By this appeal the appellant 
seeks to transmute her original equitable action into one 
sounding in tort for deceit and civil conspiracy, and asks 
this Court to assess damages on this new and inconsistent 
theory of the case.” How “. . . the appellant seeks to 
transmute her original action into one sounding in tort”, 
Young and Pastor do not say and do not present one fact 
to substantiate their denunciation. Therefore since Young 
and Pastor fail to recite one fact to support their con¬ 
tention, the whole legal argument falls. A casual com¬ 
parison of prayers 2 through 5 (Joint Appen. p. 16) with 
all the pleadings of Ward will show conclusively that the 
entire pleadings of Ward have been within the boundary 
of her prayers. 

Any errors that a pre-trial judge may make in the re¬ 
cording of the pretrial proceedings are not conclusive, 
and the trial court or the Appellate Court may weigh 
such recording to see what validity the recording may 
have. 

Therefore since no facts were proven by Young and 
Pastor to support their contention, this court must con¬ 
clude that Ward has pleaded no inconsistency in either 
the trial or the appellate courts. 


n. Reply to Appellee’s Answer: “Court’s Findings of 
Fraud, Based on Immaterial Facts.’’ 

A. Issues 

The issues here are (1) “What immaterial facts did 
the trial court use to base three findings of fraud. 

(2) What test may be used to determine the mate¬ 
riality of a fact. 

B. First Finding of Fraud 

This finding was “That all of the defendants con¬ 
cealed from the plaintiff the fact that Belew was not the 
owner of the rooming house business. 

As to the first issue Young and Pastor lists the fol¬ 
lowing facts as being immaterial: 

(a) manager’s agreement signed by Ward and Dea¬ 
vers. 

• (b) Ward made notes payable to Deavers. 

(c) Deavers endorsed one note over to Belew. 

As to (a) above the Sales contract between Belew and 
Ward is the contract at issue and the manager’s agree¬ 
ment between Deavers and Ward is of minor importance 
since Deavers is not in this appeal nor was he in the trial 
court 

As to (b) above, Ward made notes to Deavers and to 
Young and Pastor. Deavers was not in the trial court 
nor in this appeal, therefore, the recitation of (b) is of no 
value in the case at bar. 

As to (c) above this fact did happen but Young and 
Pastor counter that this fact is immaterial since, "That 
was ho concern of Mrs. Ward.” This fact was most vital 
since such represented an equity of Belew in the prop- 
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erty which said equity should have been stated in the 
contract between Ward and Belew. 

Young and Pastor made two (2) baseless assertions: 

“Whether Belew did or didn’t own the property had 
nothing to do with the signing of the agreement between 
Ward and Beavers,’’ and “If, in truth, the defendant- 
appellees did conceal the fact that Belew was not the 
owner, Mrs. Ward, was in no way induced to enter into 
the agreement by this concealment” . . . with no facts 
to support them. 


the mac, since Deavers was neither in the trial court 
nor in this appeal. 

Young and Pastor continue to make baseless state¬ 
ments as: “She (Ward) was not injured by the.fact that 
Belew was not the owner or the fact that she did not know 
he was not the owner”, and; 

“She was injured only by the new owner’s exercise of 
his rights under the 60 day sales clause about which she 
swore in her complaint she had full knowledge. (Joint 
Appen. 9) ”, without any facts to support them.. . As. to 
the charge that Ward “swore in her complaint she had 
knowledge” of the 60 day clause, Young and Pastor are in 
gross error since she only recounted some hearsay evi¬ 
dence and not knowledge she knew personally. 

Therefore this court must conclude from the argument 
that the first finding of fraud of the trial court was justi¬ 
fied. ■ . • -. • 


Second Finding of Fraud 

This finding was: “The fact that there were outstand¬ 
ing two other sales agreements on the same property,” 

- Young and Pastor allege two facts: “the offer to buy 
had expired” and “the other outstanding agreement was 
' cancelled by the agreement between Ward and Deavers”. 
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Without showing any true facts to support these baseless 
charges as to the first fact that Young and Pastor al¬ 
lege, they do not say to what sales contract or agreement 
they are referring. As to the second alleged fact, what 
is meant by “the other outstanding agreement”, they do 
not say. How the cancellation occurred is left to guess. 

Young and Pastor then draw a legal conclusion: “. . . 
no injury could have been done to her under them, her 
injury was not caused by the so-called “outstanding” 
agreements but was caused by the 60 day sales clause”. 
Young and Pastor make two incomplete allegations of 
facts "and then draw a legal conclusion without giving this 
court of Ward the benefit of their reasoning in arriving 
at such a conclusion. 

^ 

Therefore this court must conclude that the trial court 
committed no error in this finding of fraud. 

D. Third Finding of Fraud 

This finding was “That there was a fiduciary relation¬ 
ship existing between Ward and Young and Pastor.” 

Young and Pastor in appellants brief in case No. 11312 
posed the same issue and the Appellee’s brief at 1H-B, 
Page 32 in that case, is included here by reference for 
Ward’s reply to the argument of Young and Pastor. 

Young and Pastor without telling this Court just what 
the relationship was between Ward and Young and Pas¬ 
tor when they say that the fiduciary relationship does not 
exist, confuse the issue by giving remarks and argu¬ 
ments like the following: 

1. “It was generally conceded that Pastor represented 
neither party to the transaction and his position was 
known to both to be that of a mere broker.” The deduc¬ 
tion of the phrase “generally conceded” rests not on any 
given facts but wishful thinking of Young and Pastor. 
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Just what kind of a legal entity is a “mere broker”, 
Young and Pastor do not say. 

2. “ Pastor was strictly a middleman to bring the 
parties together.” Just what type of a legal entity is a 
“middleman” Young and Pastor fail to illustrate. 

i 3. “It was on these findings that the Trial Court con¬ 
cluded as a matter of law that there was fraud in the 
inducement and that the plaintiff was entitled to rescis¬ 
sion.” Just what “these findings” are in this legal de¬ 
duction, Young and Pastor do not let this Court know. 

4. “The facts were neither intrinsic nor material but 
only collateral and did not constitute a sufficient conceal¬ 
ment to support the conclusion of law.” Just what “facts” 
is meant by Young and Pastor in this legal deduction, 
they do not let this Court know. 

i 5. “Had the new owner not elected to avail himself of 
the 60 day sales clause in the lease, Mrs. Ward would 
undoubtedly be running the business today.” This state¬ 
ment is no more than a surmise of the future and not an 
argument This phrase of Young and Pastor is wholly 
immaterial and must be ignored by this Court 

6. “It was this clause and this clause only that caused 
her any damage.” This deduction of Young and Pastor 
is neither supported by facts or by argument and hence 
this Court must ignore this from the consideration of the 
'Base. 

As to the third finding of fraud, this Court must con¬ 
clude that Young and Pastor failed to support their con¬ 
tention with material facts and valid argument, and hence 
the finding of the trial Court was wholly justified. 
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m Reply to Appellee’s Answer: “Court Attempted to 
Restore Parties to Status Quo Ante.” 

Young and Pastor make five (5) statements which are 
legal deductions without giving the Court any facts and 
argument to support the legal deductions. 

First Statement : “He (trial court) ordered Young and 
Pastor to refund to the plaintiff the $2500.00 she (Ward) 
paid them (Young and Pastor) for the Deavers account, 
but this was error.’ 7 

' Young and Pastor again lists no facts nor legal argu¬ 
ment whereby this Court can assess the value of the legal 
deduction of Young and Pastor. The trial court consid¬ 
ered this taking of the $2500.00 as a fraudulent taking 
by Young and Pastor and ordered the two parties to 
disgorge this fraudulently withheld money. 

Second Statement : “The Court (trial) determined that 
the plaintiff-appellant had realized $1742.25 from the sale 
of furniture in the building. He (trial court) ordered 
that that be set-off against what he had ordered Young 
and Pastor to pay her (Ward.) ” 

These two sentences are an answer to Point 1 of Ward 
(Appellant’s Brief page 15-19) and such Point 1 is prayed 
to be read in conjunction with the remaining argument 

This amount of $1742.25 was taken from Ward and 
was surely a violation of due process by the trial court 
The trial court closed its eyes against the objection of 
Ward to the $1601.25 (see Column 13 of Appellant’s 
Brief p. 42) that she paid to Deavers. However neither 
the amount of $1742.25 and the $1601.25 were ever before 
the trial court and neither are they before this Court. 

Therefore this Court must conclude that the setoff of 
$1742.25 was a violation of due process of law under the 
U.S. Constitution, Fifth Amendment and restore such 
money to Ward. 
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Third Statement: “The Court (trial) also determined 
that the plaintiff-appellant had realized a $299.80 profit 
in running the business. He (trial court) ordered this 
set-off against the award against Young and Pastor hut 
does not say how he arrived at the figure.” 

These two sentences are an answer to Point 1 of Ward 
(Appellants Brief, pages 15-19 and such point is prayed 
to be read in conjunction with the remaining argument. 

Young and Pastor admit that they do not know how the 

figure of $299.80 was determined, yet they claim the 

set-off. Young and Pastor never claimed the set-off in 

the trial Court and it is most highly irregular for a trial 

court to inject new claims in the trial when such 

is not found in the pleadings of either of the litigants. 

* * • . . ' - 
Therefore, this Court must conclude that the set-off of 

$299.80 was a clear violation of due process of law under 

the Fifth Amendment and restore such money to Ward. 

! : " - •* * •• * * *. 

Fourth Statement: “The Court did not allow interest 

on the money ordered to be paid by Young and Pastor. 
This was within the Courts discretion.” 

These two sentences are an answer to Point 4 of Ap¬ 
pellant’s Brief Pages 24-27 and is prayed to be read in 
conjunction with the remaining argument. 

The trial court determined that the $2650.00 (see col¬ 
umn 15 of Appellant’s Brief p. 42) gained through fraud 
should be repaid to the appellant. The Restatement of 
Restitution Sect. 156 and Sittz v. Springer, 236 HI. 276, 85 
KE. 748 require that the fraudulent party should pay 
interest from the time that the party was under an obli¬ 
gation to return the money and at the legal rate of in¬ 
terest. * / 

- » , * ' * * 

Therefore this Court must rule that the sum of $262.00, 
$393.00 and $31.00 which are interest sums on the three 
sums Young and Pastor owed Ward which principal sums 
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came to $2650.00 are due to Ward along with two other 
interest sums namely $69.25 and $113.00 which were ex¬ 
plained in Point 4 of Appellant’s brief, pages 24-27. 



Fifth Statement : “Plaintiff-appellant seeks by this 
appeal to get back all she spent and keep all she got. 
This she cannot do. She may not claim under and 
against the fraudulent transaction.” 

To what section of Appellant’s brief the foregoing 
statement is directed, the Court will have to guess. To 
what amounts Young and Pastor refer as 4 * all she spent” 
they do not say. - What facts and legal arguments Young 
and Pastor use to uphold the legal deduction of 44 This 
she cannot do” they do not mention. How Ward -is 
both claiming 44 under and against” the fraudulent trans¬ 
action”, Young and Pastor do not say, and the facts and 
the legal argument that they use to uphold this legal 
deduction are left to guess. 

Therefore this Court must conclude that: 

* .» * •' 

1. The trial court was correct in ordering Young and 
Pastor to return the $2650.00 to Ward. 

2. . That the $1742.25 and $299.80 were two set-offs 
which clearly violated due process of the Fifth Amend¬ 
ment and such amounts must be stricken from the Order 
of the trial Court below. 

. 3. That the interest amounts of $686.00 as argued in 
Point 4 of Appellant’s Brief Pages 24-27 were unlawfully 
withheld from Ward by the triad Court and such amount 
must be added to the amounts that Young and Pastor 
must render Ward. 

IV.' Reply to Appellee’s Answer: 44 Court Did not Re¬ 


store Status Quo Ante.” 



bf frc f , for the following reasons: 
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A. This case was an action for out-of-pocket expenses, 
damages a/nd for rescission a/nd not for rescission alone. 
See prayers of Appellant, Joint Appen. p. 16. 

B. Young and Pastor and not Deavers kept the 
$2500.00. 


i' ie » falsehoo d; along with the phrase 4 ‘and in addition 

* thereto they (Young and Pastor) were forced to pay over 
> to the plaintiff-appellant $2500.00 which they had not 

• received”. The two checks of $1000 and $1500 which 
vmade up this amount were paid to “Young and Pastor.” 
v See Joint Appen. p. 52 lines 3 through 9. 

C. Young and Pastor fail to note here the two wind¬ 
falls of two set-offs of $1742.25 and $299.80 that had no 
relation with them in the case and which set-offs were in 
violation of the Fifth amendment of the Constitution 


against Ward and were so argued in Point 1 of Appel¬ 
lant’s argument, (see Appellant’s Brief p. 15-19.) Young 
and Pastor have made no offer yet to give up these two 
amounts totaling $2042.05 that did not belong to them in 
any sense and which were not part of their pleadings. . 


V. Reply to Appellee’s; * ‘Conclusion”. 

The Court of Appeals is not the place in which Young 
and Pastor may introduce new pleadings such as two 
set-offs into the case at bar where they pray that this case 
“should be remanded to the Trial Court to take proof on 
the profits realized by Mrs. Ward in the conduct of the 
business.” 

Young and Pastor pray for the retention of the two 
set-offs of $2042.05 which they have no right to keep in 
saying: “Failing either of the above, the decision below 
should be affirmed.” 
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I 

i 

' CONCLUSION 

! 

It is respectfully submitted: that the two set-offs to- j 
taling $2042.05 be returned from Young and Pastor to- 
‘ ward: that the amounts of $263.75 and $500 and two ! 

► amounts of interest of $69.25 and $113.00 be levied against j 

f Young & Pastor in favor of Ward; that the three amounts 

of interest of $262.00, $393.00 and $31.00 on the three j 
r . principals of $1000, $1500 and $150, be levied against 

l Young and Pastor in favor of Ward: that that portion of 

the trial courts judgment for those amounts totaling 
$3740.50 in Appellant’s Brief, page 42, coL 15 be affirmed: 

1 that this conclusion be read along with the conclusion in 

Appellant’s Brief, page 40, 41. 

i Respectfully submitted, 

t Emoby H. Gxjy 

Attorney for EUen M. Ward 
3619 T Street N. W. 

Washington 7, D. C. 
i- Phone ORdway 2863 
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REPLY BRIEF FOR ELLEN M. WARD TO BRIEF OF 
AETNA CASUALTY AND SURETY CO., 
APPELLEE IN NO. 11070 

OBJECTION TO APPELLEE’S COUNTER¬ 
STATEMENT OF TEE CASE 

Aetna has made a deliberate attempt in their statement 
of the facts so as to confuse the Court, absolve Young 
and Pastor from any guilt and to place the wrong done 
to Ward solely on Deavers who was neither before th? 
trial Court nor this Court. Appellant objects to the fol¬ 
lowing omissions, statements or misstatement found in 
Aetna’s Counterstatement. 

1. The statement concerning the $1742.25 in line 12 
page 2, Appellee’s brief is immaterial to the case at bar 
and must be ignored by this Court 

2. Appellee commits a falsehood when he states that 
Appellant realized a profit of approximately $300 on the 
operation of the business. 

SUMMARY OF ARGUMENT 

1. Ward sued in tort in the trial Court for fraudulent 
misrepresentations and the Trial Court so held. 

Ward paid out on the date of sale: February 14, 1946, 
the following monies and received no right, title, or in¬ 
terest in Mansion Club in return. 

$2500 in cash, $9500 in notes, and $263.75 in cash to 
Deavers at Pastor’s behest. 

2. Aetna’s complete liability on their bond on Lane 
Pastor was before the trial Court and such Court erred 
in failing to render judgment against them in Ward’s 
favor. 
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3. Aetna’s statement of sanctioning the Trial Court’s 
giving two set-offs of $299.80 and $1742.25 against Ward 
is no valid argument against Point 1, Appellant’s Brief, 
page 15-19. 

4. Aetna states that the rule for damages where in¬ 
terest is concerned is the same for equitable actions as it 
is for legal actions without giving any supporting case. 
Therefore this Court must ignore this argument of 
Aetna. 

ARGUMENT 

I Analysis of Questions Aetna Presents 

Appellee without giving any argument against the spe¬ 
cific issues of Point 6 in Appellant’s Brief pages 32 thru 
36 interjects two (2) new questions based on two (2) 
assumptions. Such questions and assumptions are: 

Question 1. (Assumption of Aetna is that Ward sued 
only in contract) If Ward began suit in contract, may 
she recover in tort for same misrepresentations upon 
which rescission was granted? 

Question 2. (Assumption of Aetna is that Ward did 
not show any damages.) Whether recovery may be had 
on a Real Estate Commission Bond in the absence of 
showing any damages, after plaintiff elected to rescind 
contract out of which claims arose. 

n Argument Appropriate to Question 1 

i In the opinion of the appellant the issue is: “Did Ward 
sue in contract, tort or both?” Ward sued to recover 
those damages caused her by the fraudulent misrepre¬ 
sentations of Young and Pastor. Prayers 3, 4, and 5 of 
Complaint, Joint Appen. page 16 amply illustrate that 
Ward’s action was in tort. The findings of the trial 
Court and judgment order (Joint Appen. page 43-47) 
acknowledge the appellant’s action in tort. 



i. 
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m Argument Appropriate to Question 2 

In the opinion of the appellant the issues are: 

Issne A: What facts must complaining party show to 
recover on the Real Estate Bond! 

Issue B: Did Ward prove these facts to exist 

A. Argument of Issue A. 

The facts that complaining party show to recover on 
the Real Estate Bond are 

(1) Wrong of party charged must be established in a 
Court of Law or Equity. 

(2) Plaintiff must show that the damages suffered 
were the natural and probable consequence of the wrong 
that was established. 

(3) The wrongs established are the acts, representa¬ 
tions or conduct of the defendant that fall within the 
purview of the prohibitions of Section 45-1408, D. C. 

Code (1940 Edition). ! 

. ... 

(4) Bring suit against the surety on the Real Estate 
bond in favor of the aggrieved party, plaintiff. 

.' • * i 

I 

B. Argument of Issue B. 

FACT 1. The wrongs committed by Lane Pastor were: 

(1) As a fiduciary he failed to disclose to Ward that 
the Sales Contract gave her no right, title or interest in 
Mansion chib for the $11,000, so that the sales Contract 
was a worthless piece of paper. See Joint Appen. pages 
23-25, Exhibit D. 

(2) As a fiduciary he failed to disclose the fact that 
there were three outstanding contracts against Mansion 
dub, namely, two sales contracts between Leavers and 
Belew and Deavers and Restine and one Manager’s agree¬ 
ment between Deavers and Belew. (See memorandum 
opinion Joint Appen. page 44 at # (4). 
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(3) As a fiduciary he failed to disclose to Ward the 
extent of equity of Belew and that Belew was not the 
owner although Pastor countersigned the signature of 
Belew who signed as owner. (See Joint Appen. page 44 
at (3), Memorandum Opinion). 

■* V • 

(4) As a fiduciary he urged Ward to pay $263.75 to 
Beavers even though she received no consideration in re¬ 
turn. (See Joint Appen. page 52 last 12 lines.) 

(5) As a fiduciary he demanded j and received from 
Ward $150.00 on a fraudulently obtained note after the 
Mansion Club was sold, May 1946 where the Mansion 
Club was the consideration for note. See Appellant’s 
Brief, Page 42, Column 15. 

The wrongs charged have been established as shown in 
foregoing paragraphs (1) through (5). 

Fact 2: Plaintiff showed in court the damages suf¬ 
fered as a natural and probable consequence of wrong3 
complained. For extent of pecuniary damages, see Ap¬ 
pellant’s Brief, page 42 at column 17 and 18. Such dam¬ 
ages for which Ward is appealing are: 

r • $262.00 which was interest on the $1000.00 check Young 
and Pastor had and received and is argued in Point 4, 
Appellant’s Brief 7 page 24-27. _ • 

$393.00 which was interest on the $1500. check Young 
and Pastor had and received and is argued in Point 4, 
Appellant’s Brief page 24-27. . . . 

$263.75 which Ward paid out to Deavers at the direct 
instigation of Lane Pastor for which sum Ward received 
nothing and is argued in Point 2, Appellant’s Brief, page 
19-21. 

$69.25 which was interest on the $263.75 and is here 
argued by applying the same argument in Point 4, Appel¬ 
lant’s Brief p. 24-27. 
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$31.00 which was interest on the $150.00 Pastor de¬ 
manded from Ward as a payment on the fraudulently 
obtained note of $1100.00 and is argued in Point 4, Ap¬ 
pellant’s Brief, p. 24-27. 

$500.00 which was a sum loaned by Ward to Belew 
where the $3400 fraudulently obtained note was used for 
collateral and is argued in Point 2, Appellant’s Brief, 
page 19-21. e • - -- 

. $113.00 which was interest on the $500 and is argued 
here by applying the same argument in Point 4, Appel¬ 
lant’s Brief, page 24-27. 

$299.80 and $1742.25 which were two illegal set-offs 
lodged against Ward by the Trial Court where no defend¬ 
ants claimed such set-offs where such set-offs concerned 
none of the defendants being sued, and where such set-offs 
were in direct violation of the “Due Process Clause” of 
the Fifth Amendment. ‘ 

- , . .. •» 

Therefore the total of the 9 foregoing sums of $3674.05 
are the only-sums Ward is appealing against Lane Pas¬ 
tor and for which he is.liable. - 

FACT 3—This fact was established in Point 6 First 
Issue Appellant’s Brief, page 32-35. 

FACT 4—This fact was established in Point 6, Third 
Issue, Appellant’s Brief page 35,36. 

Therefore Ward showed what facts must exist to re¬ 
cover on the Beal Estate Bond and then proved that such 
facts existed within this case at bar. , . 

IV Aetna Sanctions the Court’s Rendering Two Setoffs 

f The argument of Aetna concerning the sale of house 
furnishings and “profit” is wholly without basis. Ward 
argued these two set-offs in Point 1, Appellant’s Brief, 
page 15-19, and which is prayed to be read here as a 
complete argument for the specious reasoning of Aetna. 




V Aetna Compares Legal and Equitable Belief 

Aetna contends that the granting of interest in an 
equitable action is within the discretion of the trial court 
(see last paragraph page 4 of Aetna’s answer.) How¬ 
ever, he states no case in support thereof.. Aetna con¬ 
tinues his argument "... It (awarding of interest) is 
further supported by decisions in this District with re¬ 
spect to the allowances of interest in actions at law.” 
Aetna may not take the law of relief in an action at law 
to support his argument for the law of equitable relief. 

VI Aetna Comments on Court’s Dismissal Without 

Prejudice 

i 

1 The appellant gave complete evidence to support a 
judgment which would have fixed liability of Aetna on 
their bond on Lane Pastor. The court erred in dismiss¬ 
ing Aetna without prejudice and such argument is found 
in Point 6 Appellant’s Brief, page 32-36. 

CONCLUSION 

It is respectfully submitted that the trial court had 
all the necessary evidence and appellant proved the lia¬ 
bility of Aetna on their bond of Lane Pastor. Therefore 
the trial court erred in dismissing Aetna and this court 
must so hold and rule that Aetna is liable Up to the full 
extent of their bond of $2500. for damages suffered by 
Ward by the hands of Young and Pastor. 

Respectfully 

! Emoky H. Gxiy 

Attorney for Ellen M. Ward 
3619 T. Street, N. W. 
Washington 7, D. C. 

Phone, Or. 2863 


REPLY BRIEF FOR ELLEN M. WARD TO BRIEF OF 
MARYLAND CASUALTY CO., APPELLEE 
IN NO. 11070 


OBJECTION TO APPELLEE’S COUNTER- 
STATEMENT OF THE CASE 

Maryland’s statement concerning his legal deduction 
that “Young was only liable because of the fact he was 
Pastor’s partner . . . and not because he actually com¬ 
mitted any of the acts upon which appellant’s case was 
based” has been improperly placed in the Counterstate¬ 
ment of the Case. 

SUMMARY OF ARGUMENT 

The Trial Court committed error in dismissing Mary¬ 
land Casualty Company without prejudice because: 

• L The Appellant in the Trial Court sued C. J. Young 
in tort for fraud as the complaint testifies and the Trial 
Court so ruled. 

' 2. The Real Estate Act in section 45-1405 D. C. Code 
(1940 Edition) contemplates that a partner is liable for 
both his own acts, representations and conduct as well as 
the implied acts, representations and conduct (committed 
by another partner) thus in accord with the established 
law of partnership. 

C. J. Young is guilty for his own acts as well as for the 
acts, etc. of Lane Pastor, hence Maryland Casualty Com¬ 
pany is liable on their bond on C. J. Young. 
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ARGUMENT 

S , * '• , 

I Reply to Appellee’s Answer: “Appellant May Not 
Hold Either Surety Liable” 

% 

Appellant’s argument here is the incorporated state¬ 
ment of the argument of appellant in Appellant’s Reply 
to Aetna’s Answer at pages 16-20. Such incorporated 
argument applies with equal force against Maryland 
Casualty Co. 

n Reply to Appellee’s Answer: “Maryland Casualty 

Company May Not be Held in Any Event” 

* 

Appellant begins again to have the merits of her case 
heard with two strikes against- her. The first strike was 
called when Maryland asked the Trial Court for permis¬ 
sion to render a memorandum in support of a motion and 
then later Maryland succeeded in defeating Ward in 
having her reply to such memorandum entered, on the 
docket in the District Court. The second strike was called 
in this Honorable Court when Maryland succeeded in 
repeating the same unworthy act. These two acts at the 
hands of Maryland go far in prostituting the practice of 
law. 

A . Maryland Casualty Co. is Liable on the Bond for the 
Personal Acts of C. J. Young. 

Young may be held liable for his own personal acts 
enumerated in Appellant’s Brief pages 36 and 37. His 
firm received 3 checks made out to “Young and Pastor”, 
totaling $2650.00. Young has made no effort to give back 
such money to Ward. .. 

T* 

The argument in Appellant’s Brief on Point 7 pages 
36-39 is Appellant’s Complete contention on the liability 
of C. J. Young and Maryland Casualty Co. 


4 

< 
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B. Maryland Casualty Co. is Liable for the Implied Acts 
(Acts of Partner) of C. J. Young. 

Ward’s argument on the issue: “Is C. J. Young liable 
for the acts of his partner, Lane Pastor, in the Young 
and Pastor partnership”, is found in Ward’s argument 
concerning the reverse situation in Second Issue, Appel¬ 
lant’s Brief, page 35. 

Maryland is attempting to cut out of the Real Estate 
Act the established common law of partnership when 
Maryland says that a partner is not liable for the acts of 
his partner. 

The Act at Section 45-1405 D. C. Code (1940 Edition) 
contemplates one $2500.00 bond for each member of a 
partnership. The argument of Maryland to the contrary 
is ludricous on the face of it. At the time of the trial 
there were no instances on record on the Real Estate 
Board office where one bond was posted for all members 
of a partnership. If Maryland’s argument were valid, 
the protection to the public of the bonding would be re¬ 
duced to the vanishing point. 

CONCLUSION 

It was an error of the trial Court to dismiss Maryland 
Casualty Co. without prejudice in view of the proven lia¬ 
bility of C. J. Young, Lane Pastor and Maryland Cas¬ 
ualty Co: This Court must hold that Maryland Casualty 
Co. is liable for an amount up to $2500 where such sum 
represents the liability of either Lane Pastor* C. J. 
Young or both. „ 

Respectfully submitted 
Emoky H. Gut 

Attorney for Ellen M. Ward, 
Appellant 

3619 T. St. N. W. 

Washington 7, D. C. 
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No. 11312 

STATEMENT OF QUESTIONS PRESENTED 

The Questions are correctly stated by the appellant. 
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ANSWER BRIEF FOR ELLEN M. WARD, 
COUNTER-APPELLEE IN NO. 11312 


JURISDICTIONAL STATEMENT 

> 

; i 

This Court has jurisdiction of this appeal under the 
provisions of Title 28, United States Code, Section 1291. 

. . * i 

COUNTER STATEMENT OF CASE 

. • ’ *' i 

..... . ! ! 

The statement of the Case in No. 11070, Appellant’s 
Brief pages 2 through 6 is offered here as appellee’s 
counter statement of the case along -with an additional 
statement given below. 

! 

Mrs. Ward never transferred her deposit of $1000 from 
Mansion Club to the Woodley Inn from Oct 1946 through 
Feb. 14,1946. 

Mrs. Ward was never given a chance to see for herself 
the Deaver’s lease and hence she never knew in the legal | 
sense the contents thereof. 

. • j 

Young and Pastor did not plead two set-offs in the 
lower court of $299.80 and $1742.25. 

__ _ m % ... . * ' j 

The Trial judge, against strenuous objection of Appel¬ 
lee’s counsel, as a , volunteer entered into an inquiry of 
the IgBgeaas^efc MfsT^Ward’a operation of Mansion Club. 

* * * - • ' | 

SUMMARY of argument 

I 

j 

L The Court below had jurisdiction because: the 
parties, Young and Pastor, who committed the wrongs 
complained, were duly served and such wrongs were com¬ 
mitted in Washington, D. C. 




II. The complaint in the trial court stated a complete 
cause of action against Young and Pastor for the several 
wrongs they themselves committed against Appellee. The 
argument of Ellen M. Ward on the liability of Young and 
Pastor has been given in Case No. 11070 Appellant’s Brief 
at Points 1, 2, 4 and 5 and are prayed to be read here. 

m. Such findings of the court that are enumerated 
by the appellant were well sustained by the evidence. 

Lane Pastor undersigned his own name to the sales 
contract (case No. 11070, Joint Appen. P. 23) which 
stated that George Belew was owner (under seal) when 
Belew had only an equity in the business. Hence the 
court concluded rightly that Young and Pastor concealed 
from Ward that Belew was not the owner. 

IV. A fiduciary relationship existed between Young 
and Pastor and Ward both in law and in fact She 
signed a contract of employment Oct 1945 with a re¬ 
tainer of $1000.00 where Young and Pastor agreed to get 
Ward a rooming house business. The trial court had 
the opportunity to hear all the evidence and see the de¬ 
portment of Ward and Pastor. 

Young and Pastor failed to disclose many material facts 
to Ward concerning the transactions of 2/14/46 which 
were: 

1. The amount of equity Belew had in the business. 

2. What equity Eileen Bestine had in the business. 

3. What effect did Deavers-Belew Manager’s Contract 
have on the Sales Contract. 

4. Young and Pastor never showed Ward the.Deaver’s 
Lease on the business. 

5. That the Sales Contract for $11,000.00 where no 
right, title, or interest in Mansion Club was given 
was a Washington, D. C. version of a “sale of 
Brooklyn Bridge”. 


In Section HE A Page 12, Appellant’s Brief, he lists 
one finding of fact of the trial court "There was fraud 
in the inducement” which Appellant avers was an error. 
However at no point in his brief is there any argument 
which refers and supports such averment Therefore, 
this Court must ignore this argument 

In Sect HE—C at paragraph 3, 4, 5, and 6 Pages 18-22 
Appellant’8 Brief, appellant fails to state to what finding 
of facts of the Trial Court he is addressing. Therefore 
this Court must ignore this argument of appellant 

The Manager’s Contract of 2/16/46 is not before this 
court nor the trial court as it concerned Deavers who was 
not before the trial court 

ARGUMENT 

I. Trial Court Had Jurisdiction of the Bill and No In¬ 
dispensable Party Was Absent in the Trial Court 

- Appellee did not ask for rescission of Manager’s agree¬ 
ment or the cancellation of the $4000 note held by Deavers. 
The appellee, plaintiff below, asked for damages for 
fraud that Young and Pastor committed in securing Ward’s 
signature to the sales contract. An analysis of joint 
Appendix Case No. 11070 Page 42, column 17 and 18 
state the sums for which Ward is appealing against 
Young and Pastor. All indispensable parties of the bill 
were present in the lower court and are also present in 
this court. Such parties are Lane Pastor, C. J. Young, 
Aetna Casualty and Surety Co., Maryland Casualty Co. 
and George Belew. 

Young and Pastor have avoided issue in the trial court: 
"What was the effect of the striking out of the party, 
Deavers by the trial Court in the pre-trial proceedings.” 

"The striking of the name of a party plaintiff does not 
necessarily require the filing of a new declaration, and 
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where the name of a party defendant has been stricken, 
it is as if he had never been in the case.” 67 C.J.S., 
Parties Sect. 93. In Accord, Atlanta Coca Cola Bottling 
Co. V. Dean , 43 Ga. App. 682,160 S.E. 105. 

Therefore the trial continued without Deavers as though 
he was never a party to the suit and those parts of the 
complaint relating only to Deavers were to be ignored as 
irrelevant and immaterial to the litigation of the case. 

Young and Pastor failed to delete from their argument 
the following 6 items of evidence found in case no. 11070 
Appellant’s brief, that pertain only to Deavers and 
against whom Ward is not appealing. 

1. Manager’s agreement, Joint Appen., p. 25 

2. $4000.00 note where payee was Deavers, now held by 
Leon Sdawy, Attorney, Washington D.C. bar. p. 42. 

3. $3400.00 note where payee was Deavers and now is 
alleged to have been lost, p. 42. 

4. Bill of sale of chattels signed by Deavers to Ward 
on 11/28/46 

* , " v * V- < ' 

5. Payment of $1601.25 to Deavers by. Ward on the 
$4000.00 note. P. 42 

6. Receipt of $1742.25 for furniture on the sale of 

. 12/19/46. . . 

-The above listed six (6) items of evidence were pre¬ 
sented at the trial court’s request in case of items 5 and 6 
and on. Mrs. Ward’s own volition in the case of items 1 
through 4. • No question as to the admissibility was raised 
at the trial against any of the items by Young and Pastor. 
However .Ward objected strenuously against the admis¬ 
sion of items 5 and 6 but was overruled by the trial judge. 

■m ' ■ _ * . ' . t : 

•- Therefore the effect of such striking out of Deavers was 
to exclude from the argument and the decision,.the legal 


effect of the six items listed above as though Deavers was 
never a party to the suit in the trial court. The argument 
of Young and Pastor in this suit is a refusal to argue 
the real issues in- the case, which real issues have been 
outlined, in case no. 11070,- Appellant’s Brief. 

II Complaint in the Trial Court Stated a Cause of Ac¬ 
tion and no Essential Allegation Was Lacking. 

• The-gist of Mrs. Ward’s verified complaint was to-re¬ 
coup sums certain of money from Young and Pastor 
where such sums represented damages occurring to Mrs. 
Ward caused by the fraudulent acts of Young and Pastor. 
The argument on the liability of Young and Pastor has 
been given in case no. 11070 Appellant’s Brief, points 1, 2, 
4- f and 5 -and such argument is begged to be read here.. 

4> . • • , 

Young and Pastor are in gross error when they aver 
that the gist-of Ward’s complaint was that she had been 
induced to sign a manager’s agreement which, at the ter¬ 
mination of the then existing lease, would have ripened 
into a sale of the business and the chattels; that she had 
been induced to sign it by Deavers promise that, if the 
building were sold under the 60 day clause in-the-lease, 
Deavers would buy the building and give Ward a lease 
on it for as long a term as she desired; that the building 
had been sold before termination of the lease; that Deav¬ 
ers had failed to buy the building and that Ward, thereby 
had lost money on the transaction (Appellant’s Brief, 
pages 10 and 11 at H A.) 

The argument of Young and Pastor may have been an 
element in Ward’s case against. Deavers, but Young and 
Pastor fail to remember that Deavers was stricken out 
of the case and the issues before the trial court were be¬ 
tween Ward as plaintiff, Young and Pastor, Maryland 
Casualty Co., Aetna Casualty and Surety Co. and George 
Belew which are found in case No. 11070, Appellant’s 
Brief. 
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If Deavers had been a party def en dan t in the trial 
court, the argument of Young and Pastor may have been 
pertinent but since Deavers was stricken out of the case 
this Honorable Court must ignore the remarks of Young 
and Pastor as immaterial and irrelevant. 

' m The Findings Complained Against by the Appellant 
Were in Agreement With the Evidence. 

A. . The averments of a verified complaint are conclu¬ 
sive admissions. Appellant in the first paragraph of his 
argument Section III A page 12 Appellant's Brief , lists 
four findings by the Court. However, Appellant never 
does show that such findings were contrary to the evi¬ 
dence. The appellant may not impeach the findings of 
the trial court by merely saying “Mrs. Ward completely 
abandoned her theory of the case as set out in her verified 

complaintF. 

Ward gave her theory of the case against each of the 
defendants, Deavers, Belew, Young, Pastor, Maryland 
Casualty Co. Aetna Casualty and Surety Co. in the origi¬ 
nal complaint Now that Deavers has been stricken out 
by the lower court and Ward is not appealing this action, 
the observations of Young and Pastor of what they feel 
was a defect in Ward’s pleadings against Deavers is now 
wholly irrelevant and must be disregarded by this court 

B. A fiduciary relationship existed between the parties. 

Young and Pastor state in their own words, Appellant’s 
Brief page 13 last paragraph, that there are two types of 
fiduciary relationships: in law and in fact 

The issues that Ward indicated in her argument to the 
trial court in her Memorandum of Law, page 3 were that 
there was a fiduciary relationship both in law and in fact 
Young and Pastor Appellants brief p. 13-16 at m B at¬ 
tempted to prove there was no such relationship in fact 
and ignored the possibility in law. 
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(1) PROVEN FACTS IN TRIAL COURT. 

(a) the present residence and rooming house of Ward 
at 1217 17th St N7W. Wash. D.C. had been leased 
through the partnership of Young and Pastor 
prior to October 27, 1945 or. before the negotia¬ 
tions which form the basis of this case began. 

(b) Since Ward reposed confidence in Young end 
Pastor because of her satisfactory business deal- 

' . ings prior to 10/27/45, she on or near that date 
entered into a written contract of principal— 
agent or broker—client relationship.. On Oct. 27, 
1945 as a part of the contract, Ward gave the 
partnership of Young and Pastor a check for 
$1000 to be applied to the future purchase of a 
. rooming house business. \ 

(c) On 2/14/46 a sales contract was signed between 
Young and Pastor and Ward. There was shown 
at the trial that there was no hiatus in the fidu¬ 
ciary relationship between 10/27/45 and 2/14/46. 

(2) Argument 

First sub issue : Was there a fiduciary relationship in 
law between Young and Pastor and Ward? 

There was a written contract of employment between 
Young and Pastor and Ward where Young and Pastor 
agreed to secure a rooming house business for Ward and 
the latter gave Young and Pastor $1000. on the future 
purchase. Evidence that was given showed conclusively 
that the broker-client relationship existed without a hiatus 
between the date of the employment contract of 10/27/45 
and the time of the fraudulent sales contact of 2/14/46. 

9 C.J. Broker Sect. 18, (Employment) “To create the 
relation of broker and principal there must be a contract 
of employment, express or implied.” 



36 C.J.S. Fiduciary p. 744. “The fiduciary relationship 
includes the usual legal relations such as attorney, client 
. . . broker, principal.. . . executor-administrator and 
heir.” 

The foregoing quotes from Corpus Juris together with 
the facts above unmistakably show that a fiduciary rela¬ 
tionship existed in law between Young and Pastor and 
Ward. - - : - 

Second Sub issue: Was there a fiduciary relationship in 
fact between Young, Pastor and Ward. 

*■ * *• • ••*/■* jn » - 

Ward reposed confidence in Young and Pastor at least 
to the extent that she gave, them $1000.00 to look out for 
her concerning a rooming house business. She had bought 
a rooming house from Young and Pastor two years pre¬ 
vious to the beginning of the case at bar. See Appellant’s 
Brief at page 14 line 21 through 29. 

36 C.J.S. Fiduciary p. 745. “Fiduciary relation exists 
in fact where there is confidence reposed on one side and 
a resulting domination and influence on the other.” 

Black’s Law Dictionary, 3rd Edition, page 794. Fidu¬ 
ciary or confidential Relationship. “One founded on trust 
of confidence reposed by one person in the integrity and 
fidelity of another. The term is a very broad one. It is 
said that the relation exists and that relief is granted in 
all cases in which influence has been acquired and abused, 
in which confidence has been reposed and betrayed: The 
origin of the confidence and source of influence is imma¬ 
terial. The rule embraces both technical fiduciary relations 
and those informal relations which exist whenever one 
man trusts in and relies on another. ... A fiduciary rela- 
tion exists when confidence is reposed on one side and 
there is resulting superiority, and influence on the other, 
which relation need not be legal, but may be moral, social, 
domestic or merely personal.” 




" The court below observed both the parties, Pastor and 
Ward and had the opportunity to observe their deport¬ 
ment and heard all the statements made by all parties and 
not just the few isolated remarks that Young and Pastor 
mentions to this Court and concluded as a matter of fact 
and law that a fiduciary relationship existed between 
Young and Pastor and Ward. 

* 1 * r • • *■ V. J*. A-' •• ’ • . , * M I * 

Therefore, since the existence of such a relationship 
was. proven, to exist both in law and in fact and as the 
proof was clear, convincing and strong this Court must 
uphold the trial court in the judicial judgment 


(1) Defendants failed to tell Mas. Ward, who were 
the owners of Mansion Club ; - j 

"The material question is, “who was the owner”, not 
“Who was not. the owner!” The evidence dearly indi¬ 
cates that the defendants in the trial court never showed 
Ward the lease held by Deavers. She had no personal 
legal advice and neither did she see the lease herself. 
Therefore, she did not know who was the leaseholder of 
Mansion Club. The only physical indication to Mrs. Ward 
of leaseholder or owner of 2230 Massachusetts Avenue was 

„ * • . I - 4 

the signature of George Belew as “owner” on Young and 
Pastor stationery' and countersigned by Lane Pastor. 
Young/Pastor bring into their pleadings much hearsay 

evidence as to who owned Mansion Club which this Court 

• • " ■ _ * 

must exclude from consideration- Therefore this Court 
must conclude that this argument of the appellant is use¬ 
less and inappropriate to the case at bar. 
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(2) There were three other agreements on Mansion . 

Club outstanding 

The legal conclusion and argument of the appellant is 
wholly false since he has no evidence to support his argu¬ 
ment. The facts clearly indicated at the time of 2/14/46 
when Belew signed as “owner” with the appellee that the 
three (3) outstanding agreements were: 

A sales agreement between Deavers and Belew 

A manager’s agreement between Deavers and Belew. 
and 


i 


I 


A* 


« 

V. 


r 

i' 


r 


t 


I 


*■ 

* 


A sales agreement between Belew (as owner) and 
Eileen Bestine.. No evidence indicates how any of these 
three (3) contracts were cancelled, superseded or merged. 

As to appellant’s argument that the first two contracts 
merged or were cancelled by the 2/14/46 contract is 
specious. Appellant says (Appellants Brief p. 18 lines 
5-8) “His (Belew’s) signature indicated to her (Ward) 
that she need feel no concern over any rights subsisting 
in him; he was transferring them to her.” This is not a 
legal argument as much as it is wishful thinking. 


The legal question involved in the Restine death was 
not that the sales contract was terminated, but what were 
the surviving equities to her heirs and assigns. Such 
equities were not disclosed to the appellee and hence ap¬ 
pellant’s argument is wholly false. 

’ . . • 

Appellant’s recitation of events on page 18, 2nd para¬ 
graph of Appellants Brief /Rf**™* 


to show that the contract of employment made 
in October 1945 between Ward and Young and Pastor 
came to an end before the Bestine contract was signed 
in Jan. 31, 1946. The errors that appellant committed in 
his recitation of events were as follows: 

A. The transcript describes the time as “first of Sep¬ 
tember, 1946”, (see Transcript page 15 line 14 of case 
No. 11070) whereas appellant printed such event as First 
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of December, 1945 (see Appellant’s brief page 2A at last 
paragraph.) 

B. There is a patent inconsistency in Appellee’s testi¬ 
mony as it is written in Appellant’s brief at page 2A, 
last paragraph and page 3A, paragraphs 1,2, and 3. Such 
inconsistency is that two dates are given as being the 
time of the event of the Woodley Inn consideration as 
December first, 1945 and February 12 or 13, 1946. One 
or both of these two dates are wrong. 

C. Appellant never indicated if there was a break in 
the contract of employment between Young and Pastor 
and Ward for the Mansion Club purchase. Mrs. Ward’s 
refusal to sign the Woodley Inn lease was not ipso facto 
a break in the contract of employment for the purchase 
of Mansion Club. 

Therefore this Court must conclude that Appellant’s 
argument “that there were no other agreements on the 
property outstanding” is false and insufficient to sustain 
his premise which was a traverse of the conclusion of law 
given by the trial court. 

(3) Mbs. Ward Dm not know that thebe was a 60 

DAT SALES CLAUSE IN THE DEAVEBS LEASE. 

Appellee never saw the lease herself and neither did 
she have an attorney who may have known the contents 
of the lease. Therefore the appellee did not know in the 
legal sense, the contents of the lease nor about the 60 day 
sales clause. The appellant recites some hearsay evidence 
which must be ignored in the determination of the point of 
whether the appellee knew of the lease. 

(4) Appellant argues: “Mrs. Ward knew that the 

DOCUMENT SHE SIGNED WAS ONLY A MANAGES?’AGREE¬ 
MENT”. 

Appellant dwells on this agreement which was between 
Deavers and Ward. Therefore this agreement is not be- 




38 


fore this court for review and hence this argument is 
immaterial and unavailing. 

(5) Appellee did not know the extent op the equity 

THAT BELEW HAD IN THE BUSINESS. 

The issue that appellant ignores is that Ward did not 
know the extent of the equity that Belew had in the Man¬ 
sion Club business. The sales agreement of 2/14/46 did 
not disclose such an important point Therefore this court 
must ignore this argument of the appellant, concerning 
whether “appellant knew that Belew had an equity in the 
business.” 

(6) Appellant argues: “She knew that she was pay¬ 
ing the commission by her $1100.00 note to Young 
and Pastor.” ... 

Appellant takes the trial court to task about its interest 
in the fact that Young and Pastor loaned $1100.00 to Ward 
to pay Beavers. The appellant failed to realize that the 
Court below was in effect criticising Real Estate brokers 
of the District of Columbia for using the Act as a means 
to Open up small loan offices in the District Such acts 
Young and Pastor committed as routine business and. for 
which the lower court justifiably censured them. 

(7) SUMMARY OF'ARGUMENT-OF APPELLEE 
FOR APPELLANTS PARAGRAPHS MIC, 
Pages 16-22 

The trial court was amply substantiated in its findings 
that there was not a full and fair disclosure of every ma¬ 
terial fact of the transaction between Belew, and Ward in 
the “sale” of ,2/14/46 inasmuch as a few of the undis- 
closed facts of the transaction were: 

(A) Sales contract of 2/14/46 between Belew and Ward 
transferred no right, title or interest in Mansion dub for 
a price of $11000.00. This is a dear example of “being 




sold Brooklyn Bridge" in the Washington area. Ward liad 
no legal counsel and her fiduciary agent, Young and Pas¬ 
tor failed to disclose to her such fraud. 

(B) The extent of the equity of Belew in-the property. 
. and 

(C) The extent of the equity of the heirs of Eileen 
Restine in the property. 

. (D) None of the defendants in the trial court gave 
evidence that the Deavers lease had been shown 
to Ward. Ward never had any personal knowledge 
about the 60 day sales clause in the lease. 

(E) Lane Pastor lied to Ward when he said that she 
was getting something equivalent to a lease. In 
law there is no such “animal” as a legal document 
being equivalent to a lease. A document is a lease 
or it is not a lease. 


IV Answer to Appellant’s Argument “This court may 
reverse finding of fact by a trial court where/dearly 
erroneous.’” 

- Section IH of Appellant’s brief together with appellee’s 
reply is analyzed to show the false basis of appellant’s 
conclusion in his last paragraph of Section IV, page 22. 

In Section III A, page 12 of Appellant’s brief, appellant 
lists four (4) findings of fact of the trial court that ap¬ 
pellant avers were erroneous. 

(A) “the defendants concealed from the plaintiff, the 
fact that Belew was not the.owner of the property 
in question.” 

(B) “there were outstanding two other sales agree¬ 
ments on the same property. 

: (C) “a fiduciary relationship existedV* between Ward 
' - and Pastor and 
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(D) “there was fraud in the inducement” 

In section III C-l appellant argues (A) finding of fact. 
Appellee in her defense under section III C-(l) Appel¬ 
lee’s brief substantiates the trial court in their finding. 

In III C-2 page 17, Appellant’s Brief appellant argues 

(B) finding of fact. Appellee in her defense under section 
III C-(2) appellee’s answer clearly substantiates the trial 
court in their finding. 

In section III-B p. 13 Appellant’s Brief appellant argues 

(C) finding of fact. Appellee in her defense under section 
m-B appellee’s answer clearly substantiates the trial 
court in its findings of fact. 

Appellant fails to point to any specific argument of his 
as being against (D) finding of fact, and as to this situa¬ 
tion this Court will have to guess. 

The appellant lists four (4) arguments under IH-C as 
“3, 4, 5, and 6” Appellant’s Brief, pages 18-22 but fails to 
state to what finding of fact he is addressing himself. 

As to section IH-C-3, page 18 appellant’s brief, appellee 
under section m C-(3) Appellee’s brief clearly shows that 
in a legal sense, Mrs. Ward did not know that a 60 day 
sales clause was in the Deaver’s lease. 

As to section m C-4, page 19 Appellant’s brief, appel¬ 
lee under section HI C-(4) Appellee’s Brief clearly shows 
that the argument is wholly irrelevant since Deavers was 
not sued in the trial court and is not appealed against 
here in this court 

As to section m C-5, page 20 Appellant’s Brief, ap¬ 
pellee under section HI C-(5) Appellee’s Brief clearly 
shows that the point argued by the appellant has not as 
much bearing in the case as the point that the appellee 
did not know the extent of the equity of Belew in the 
business. 
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As to section ICC C-6, page 21, Appellant’s Brief, ap¬ 
pellee under section lH C-(4) Appellee’s Brief clearly 
shows that the appellant took the trial court to task with¬ 
out justification since the trial court was only condemning 
real estate agents in the District of Columbia for using 
their real estate license to set up shop in the small loans 
business. 

It is respectfully submitted that the appellant has failed 
to show convincing proof in even one instance that the 
trial court erred in its findings. Therefore this court must 
sustain those findings of the lower court against which 
appellant addressed himself. 

CONCLUSION 

The appellee respectfully submits: 

that the TJ.S. District Court for the District of Columbia 
was well within its jurisdiction to try the merits of the 
instant action because the appellee sued Young and Pas¬ 
tor in the trial court for damages appellee suffered by 
virtue of the fraud that they themselves committed against 
appellee. Deavers having never been within the jurisdic¬ 
tion of trial court was not sued in the trial court and is 
not being appealed against here; 

that the appellee stated a complete cause of action 
against Young and Pastor for the wrongs they themselves 
committed; 

That a fiduciary relationship existed between the par¬ 
ties of Young and Pastor and Ward both in law and in 
fact; 

That there was a gross failure to disclose material facts 
in the transaction of February 14, 1946 which would 
amply sustain the finding of the trial court that there was 
fraud in the inducement. 
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That that part of the judgment below that is under 
attack by the appellant here in this instant case must be 
sustained and this case dismissed. 

Respectfully submitted 

Emoby H. Guy 
Attorney for appellee, 

EUen M. Ward 
3619 T Street N. W. 
Washington 7, D. C. 

Phone, ORdway 2863 
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STATEMENT OF QUESTIONS PRESENTED WITH 
RESPECT TO APPELLEE MARYLAND 
CASUALTY COMPANY 


1. Whether a party to a contract can sue for rescis¬ 
sion on the ground of misrepresentation by a real estate 
broker and others, and also, in addition, recover damages 
in tort against the broker, and his surety on his statu¬ 
tory real estate broker’s bond, for the same misrepre¬ 
sentations. 

2. Assuming for the sake of argument that the answer 
to question one above is “yes,” whether the party may 
also recover damages against the surety on the statutory 
real estate broker’s bond of the “guilty” broker’s part¬ 
ner, the “guilty” broker having a statutory bond in the 
amount required by the applicable act, § 45-140 et seq. of 
the District of Columbia Code of 1940! 
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In The 


Itnfeit States Court of Appeals 

Fob the Distbict op Columbia. Cibcuit 


No. 11,070 


Ellen M. Wabd, Appellant, 
v. 

W. P. Deavebs, Lane Pastob, C. T. Young, 
Mabyland Casualty Company, et al., Appellees. 


Appeal from Judgment of the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLEE MARYLAND CASUALTY 

COMPANY 


JURISDICTIONAL STATEMENT 

This Court has jurisdiction of this appeal under the 
provisions of Title 28, United States Code, Section 1291. 

STATUTE INVOLVED 

Section 45-1405 under which the statutory bond of the 
appellee, Maryland Casualty Company, was written pro¬ 
vides in its applicable part: 

• • • • 
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Every application for a license shall be accom¬ 
panied by a bond in the sum of $2,500 in the case 
of a broker and $1,000 in the case of a salesman, 
running to the District of Columbia executed by a 
surety company duly authorized to do b usine ss in 
the District of Columbia; PROVIDED, HOWEVER, 
That no bond shall be required of any firm, part¬ 
nership, copartnership, association, or corporation 
when the application of every member or officer of 
such firm, partnership, copartnership, association, or 
corporation actively participating in the brokerage 
business thereof is accompanied by a bond as pro¬ 
vided for in this section. Said bond shall be in form 
approved by the Commission, and conditioned that 
the applicant shall conduct himself and his business 
in accordance with the requirements of this chapter; 
and for his failure so to do any person aggrieved 
thereby shall have, in addition to his right of action 
against the principal thereof, a right to bring suit 
against the surety on said bond either alone or 
jointly with the principal thereon, and to recover in 
an amount not exceeding the penalty of the bond any 
damages sustained by reason of any act, representa¬ 
tion, transaction, or conduct of the principal which 
may be prohibited by this chapter or enumerated as 
one of the causes for suspension or revocation of a 
license granted hereunder. If a recovery be had on 
any bond the licensee shall restore the bond to its 
original amount. 


COUNTERSTATEMENT OF THE CASE 

The Appellee, Maryland Casualty Company, adopts the 
Counterstatement of the Case in the Brief of Appellee 
The Aetna Casualty & Surety Company with the qualifi¬ 
cation that the Appellee Young was only held liable be¬ 
cause of the fact he was Appellee Pastor’s partner in 
the real estate business and not because he actually com¬ 
mitted any of the acts upon which Appellant’s case was 
based. (Joint App. 49, 58-9). Appellee Maryland Cas¬ 
ualty Company was surety on the $2,500.00 statutory 
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Bond of Appellee Young only (Joint App. 6, 17-9, 36, 40, 
50) while appellee Pastor had a statutory bond in the 
sum of $2,500.00 with Appellee The Aetna Casualty & 
Surety Company (Joint App. 7, 19-21, 32, 39). At the 
close of all the evidence Appellee Maryland Casualty 
Company moved for judgment upon the second point 
urged in this Brief (Joint App. 58-9, 41-3). 

SUMMARY OF ARGUMENT 

The Trial Court properly dismissed the action with 
respect to Appellee Maryland Casualty Company because: 

1. The Appellant had the option of obtaining a rescis¬ 
sion of her contract or of claiming damages for tort 
Having elected to rescind, and having been awarded a 
rescission by the Trial Court, she can not now claim 
damages in tort, nor hold the surety companies liable on 
the statutory bonds under § 45-1401 et seq. of the Dis¬ 
trict of Columbia Code of 1940. 

2. Appellee Young committed no act, made no repre¬ 
sentation nor did he participate in any transaction or 
conduct which caused damages to appellant. Appellant 
sought to hold him liable only because of the acts of 
his partner Pastor. Under these circumstances appel¬ 
lant may not hold Young’s surety, Appellee Maryland 
Casualty Company, liable under the statutory bond. 

ARGUMENT 

Appellant May Not Hold Either Surety Liable 

Appellee, Maryland Casualty Company, incorporates 
herein by reference the Argument of Appellee The Aetna 
Casualty & Surety Company as set forth in pages 3 
through 5 of that Appellee’s Brief in this Court. The 
argument applies with equal force in favor of Appellee 
Maryland Casualty Company. 
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Appellee Maryland Casualty Company Could Not 
Be Held Liable In Any Event 

Even were it possible to hold the snrety companies 
liable in damages where Appellant seeks and obtains a 
rescission of the contract, Appellant can not hold Appel¬ 
lee Maryland Casualty Company liable in this action. 
At the dose of the trial (Joint App. 58-9) and in memo¬ 
randum in support thereof (Joint App. 41-3) Appellee 
Maryland Casualty Company moved for judgment on the 
ground that it could not be held liable because of acts 
of its principal’s partner. 

Attorney for Appellant in his opening statement con¬ 
ceded that “The client feels that most of the negotiations 
were made by Lane Pastor.” (Joint App. 49). As the 
trial progressed, it became clear that Young could only 
be held liable, if at all, as Pastor’s partner. Nowhere 
in the Appellant’s brief is there any specific reference to 
evidence in the record that Young committed any act 
save that of being Pastor’s partner. Even the claimed 
facts, urged on pages 36 and 37 of Appellant’s Brief with¬ 
out reference to any supporting record, when analyzed, 
turn out to be either acts of Pastor, the fact there was 
a partnership or the fact that the printed letterheads 
on an agreement said “Young and Pastor.” No act of 
Young appears. 

To make this fact certain, moreover, counsel for Ap¬ 
pellant, when Appellee Maryland Casualty Company 
moved for judgment on this ground (Joint App. 58), 
replied “We would like to oppose that motion because it 
was a partnership.” (Joint App. 59). 

Young then can only be held, if at all, because he was 
Pastor’s partner. The statutory bond of Appellant Mary¬ 
land Casualty Company did not vouch, however, for the 
acts of anyone but Young. Pastor, as the record shows 
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(Joint App. 7, 19-21) had his own bond with another 
surety company in the full sum required by law. 

The action upon the statutory bond under § 45-1405 
of the District of Columbia Code (1940) is separate and 
distinct from any cause of action appellant may have 
against Appellee Young personally. See Brown v. Christ¬ 
man ,, 75 U. S. App. D. C. 203, 126 F. 2d 625 (1942). 
Therefore, a recovery against Young does not necessarily 
mean a recovery against Appellee Maryland Casualty 
Company. The act, § 45-1405 D. C. Code (1940) pro¬ 
vides for recovery against the surety “in an amount not 
exceeding the penalty of the bond any damages by reason 
of any act, representation, transaction or conduct of the 
principal which may be prohibited by this Chapter or 
enumerated as one of the causes for suspension or revo¬ 
cation of a license granted hereunder.” (Emphasis sup¬ 
plied) The bond is conditioned in accordance with the 
language of the act (Joint App. 18). 

No act of the principal, Appellee Young, having caused 
damage to Appellant, no cause of action can arise on 
the bond against Appellee Maryland Casualty Company. 

The act, § 45-1405, D. C. Code (1940), contemplates 
that one $2,500.00 bond can be posted for all members of 
a partnership. Had such an arrangement been made 
here the recovery against a surety would be limited to 
$2,500.00. That section, however, provides that a part¬ 
nership need not be bonded as such if each member posts 
a bond. That is what happened here. If Appellant could 
recover against both sureties for the act of one partner, 
Appellant would receive twice the protection contem¬ 
plated by the act. This construction of the act merely 
emphasizes what the above quoted wording of Section 
45-1405 makes clear, that Appellee Maryland Casualty 
Company can only be liable for acts of its principal, C. J. 
Young, and not for any acts of its principal’s partner, 
Lane Pastor. 


CONCLUSION 


It was not error for the Trial Court to dismiss this 
action without prejudice as to Appellee Maryland Cas¬ 
ualty Company. The action of the Trial Court should 
be affirmed with respect to the Appellee Maryland Cas¬ 
ualty Company. 

Respectfully submitted, 

John J. Wilson, 

Harry L. Ryan, Jr., 

Jo V. Morgan, Jr. 

815 Fifteenth Street, N. W. 
Washington 5, D. C. 

Counsel for Appellee , 
Maryland Casualty 
Company . 

Whiteford, Hart, Carmody & Wilson 
Of Counsel. 
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IN THE 



Elliot M. Wabd, Appellant, 


William P. Deavbbs, et al., Appellees 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR C. J. YOUND AND LANE PASTOR, 
APPELLEES AND COUNTER-APPELLANTS 


COUNTER-STATEMENT OF THE CASE 

The appellees, Mr. and Mrs. W. P. Deavers and Ruby 
Chalmers, were the owners of a rooming-boarding house 
business located in leased premises at 2230 Massachusetts 
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Avenue, N. W. (Joint App. 55). The appellee, Belew, was 
buying the business from the said owners under a so-called 
manager’s agreement (Joint App. 55-56). With the ap¬ 
pellees, Young and Pastor and their agent, Holloway, act¬ 
ing as brokers, the appellant on February 15, 1946 entered 
into a manager’s agreement with the said Deavers and 
Chalmers by which the appellant took over the operation 
of the business from Belew (Joint App. 8-11). The ap¬ 
pellees, Massachusetts Bonding and Insurance Co., Mary¬ 
land Casualty Company, and Aetna Casualty and Surety 
Co., were the sureties for Holloway, Young and Pastor 
respectively. 

In her verified complaint for Rescission of the Contract 
and Cancellation of the Notes, the appellant alleged that 
Young, Pastor, Holloway, Belew, Chalmers and the Deavers, 
had explained to her that the document she was signing 
was only a manager’s agreement (Joint App. 9), which, 
she said, Pastor assured her * 1 very convincingly” was the 
“way to get around” the refusal of the landlord to assign 
the Deavers’ lease to her (Joint App. 13); that the exist¬ 
ing lease had thirteen and one-half months to run; and 
that there was a 60-day sales clause in the lease (Joint 
App. 13). She charged, however, that all of the appellees 
other than the surety companies had fraudulently promised 
her that she need have no fear that the 60-day sales clause 
would be exercised or used to her disadvantage (Joint 
App. 9, 13); that at the expiration of the lease and when 
she had paid over to the said appellees the sum of 
$11,000.00, she would be given a bill of sale for the busi¬ 
ness and chattels (Joint App. 9, 13), and that acting on 
these assurances she had entered into the contract. 

Appellant made a down payment of $2,500.00 to Young 
and Pastor; paid $263.75 to Deavers on Belew’s account 
(Joint App. 52); and executed three promissory notes: one 
payable to Deavers for $4,000.00; another payable to 
Deavers for $3,400.00, which he in turn endorsed over to 
Belew; and one payable to Young and Pastor in the 
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amount of $1,100.00. Appellant agreed to pay the rent of 
$275.00 per month to Deavers until April, 1947; to pay the 
Deavers $250.00 on the fifteenth day of each month for 
thirteen and one-half months and a last payment of $625.00; 
and to start paying $250.00 per month to Belew on August 
15, 1948 and to continue said payments until her note en¬ 
dorsed over to him by Deavers had been fully paid. She 
was to pay $50.00 per month on the note to Young and 
Pastor, and during the period of her occupancy, made three 
such payments. 

Appellant went into possession of the business on Feb¬ 
ruary 15, 1946 and took in approximately $1,600.00 per 
month during the period of her operation of the business. 
The premises were sold on May 7, 1946 (Joint App. 51), 
and on or about September 12, 1946 the new owner de¬ 
manded possession (Joint App. 15). Appellant quit pay¬ 
ing rent and making payments to the Deavers at the end 
of that month. She sold the furniture for $1,742.25 and 
moved out on the 19th day of December, 1946, after operat¬ 
ing the business for ten months. 

Appellant’s prayer was for rescission of the manager’s 
agreement; cancellation, of the notes; the return of 
$5,169.20 allegedly paid to the various appellees; other un¬ 
itemized expenses and damages, and such other relief as 
to the Court seemed just and proper. 

At pre-trial proceedings held on November 3, 1948, the 
action, declared to be one for rescission of contracts and 
cancellation of notes, was dismissed as to the appellees, 
Holloway, Massachusetts Bonding and Insurance Company, 
Chalmers and the Deavers. 

Upon the trial held February 23,1950, appellant testified 
that she had thought that she was getting a sales contract 
and not a manager’s agreement and that she had not known 
of the existence of the 60-day sales clause in the lease. 
The Court below found as facts that there had been fraud 
in the inducement by Young, Pastor and Belew, in that 
they had concealed the fact that Belew was not the owner 
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of the business and that Yonng and Pastor stood in a 
fiduciary relationship to the appellant; and that the ap¬ 
pellant had exercised her right to rescind providently upon 
its discovery. The Court below also concluded as a mat¬ 
ter of law that the appellant was entitled to rescind and 
that the measure of damages was to treat the agreement 
“as though it never was.” (Joint App. 44). 

By an Order and an Amended Order and Judgment, filed 
February 19, 1951, the manager’s agreement with the 
Deavers was rescinded; all notes and other evidence of 
indebtedness executed by the appellant were cancelled, al¬ 
though not before the Court; Young and Pastor were 
ordered to pay back the $2,500.00 they had received for 
the owners as a down payment, the $150.00 they had re¬ 
ceived on their note, $1,100.00 which appellant had paid to 
attorneys, $71.00 which the appellant had spent in moving 
into and out of the prerifises, $4.90 for photostats used in 
the trial, and $4.60 for a transcript, less the $1,742.25 ap¬ 
pellant had realized from the sale of the furniture and 
$299.80 profit she had made during the period of her opera¬ 
tion of the business. The appellee, Belew, was ordered 
to repay two loans of $263.75 and $500.00 (Joint App. 51), 
plus interest of $69.25 and $113.00 respectively. The ac¬ 
tion was dismissed as to the Surety Companies (Joint 
App. 45-47). 

The appeal, and counter-appeal if allowed, are from this 
Order and Amended Order. 

SUMMARY OF ARGUMENT 

1. The appellant, Ward, made her election to pursue the 
equitable remedy of rescission. She must abide by it and 
cannot now change her suit to one sounding in tort for 
deceit. 

2. The Court’s finding of fraud in the inducement was 
based on immaterial facts insufficient to support the find¬ 
ing. 
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3. The Court in conformance with the rule in the Dis¬ 
trict in actions for rescission attempted to restore the par¬ 
ties to status quo ante. 

4. Status quo ante was not effected by the Order and 
Judgment. 

ARGUMENT 

■ ' . ; i 

L Appellant Made Her Election to Rescind and Must 

Abide By It 

i 

# I 

The plaintiff-appellant invoked the equity powers of the 
lower Court by the prayer for rescission and cancellation. 
The entire complaint was drawn to conform to this theory 
of the case (Joint App. 4-16). The pre-trial judge denomi¬ 
nated the action one for rescission and cancellation. The 
Trial Court accepted this theory of the case; granted the 
equitable relief of rescission and cancellation and made 
an effort to return the parties to status quo ante. 

By this appeal the appellant seeks to transmute her 
original equitable action into one sounding in tort for de¬ 
ceit and civil conspiracy, and asks this Court to assess 
damages on this new and inconsistent theory of the case. 

It is a well established principle that if a buyer elects j 
the remedy of rescission, he is thereby precluded from i 
bringing an action m tort for damages. 

i 

» .( » 

A final and decisive choice of the equitable remedy i 
by way of rescission and cancellation operates as an | 
election of remedies and bars a subsequent action at j 
law for damages. Simmons v. Brooks, 66 A (2d) 517. 
(See also United States v. Oregon Lumber Co., 260 
IT. S. 290, wherein it was stated that any decisive ac- j 
tion by a person with knowledge of his rights and of j 
the facts determines his election in case of inconsistent 
remedies.) 

While it is true that the Rules of Civil Procedure in the 
Federal Courts have abolished the procedural distinctions I 
between law and equity by providing for one form of action 
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in all civil cases (Rule 2 F. R. C. P.), and we have largely 
discarded the terms * ‘at law” or *‘ in equity” as legal 
nomenclature, they have not abolished or discarded the 
principles of equity, nor their application in appropriate 
cases. (See Carter Coal Co. v. Litz, 54 F. Snpp. 115.) 

In an excellent opinion in Wenzel & Henoch Const. Co. v. 
Metropolitan Water District (D. C. CaL), 18 F. Snpp. 616, 
Judge Yankwich, in discussing jurisdiction as between law 
and equity in suits involving fraud, stated in part (p. 
620): 

But whether a cause of action is legal or equitable 
does not depend upon the form adopted, or the name 
which the pleader may have given to it. It depends 
upon the facts pleaded or the remedy sought. If the 
facts pleaded are such that their determination de¬ 
pends upon the applications of the principles of equity 
jurisprudence, the action is equitable. If the remedy 
sought calls for the exercise of the powers which only 
a chancellor can exercise, the cause of action is, like¬ 
wise, equitable. (Citing various cases.) Behind these 
principles is the fundamental fact that law and equity 
are dissimilar. The dissimilarity lies in the substantive 
rights which they administer. Even the reformed code 
procedure, which has abolished the distinction between 
actions at law and suits in equity and allows remedies 
both legal and equitable to be administered in the 
same forum and in the same action, has not abolished 
the substantive distinction between law and equity. 
(See also Wyatt v. Madden, 32 F. (2d) 838, 59 App. 
D. C. 38; Shappiro v. Goldberg, 192 TJ. S. 232.) 

The plaintiff-appellant made her election in the Trial 
Court and must abide by it. 

3X Court’s Finding of Fraud, Based on Immaterial 

Facts 

The Court found (1) “That all of the defendants con¬ 
cealed from the plaintiff the fact that Belew was not the 
owner of the rooming-boarding house business.” The 
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manager’s agreement was signed by Ward and Deavers. 
She made her notes payable to Deavers. He endorsed one 
of them over to Belew. That was no concern of Mrs. Ward. 
Whether Belew did or didn’t own the property had nothing 
to do with the signing of the agreement between Ward 
and Deavers. If, in truth, the defendant-appellees did con¬ 
ceal the fact that Belew was not the owner, Mrs. Ward was 
in no way induced to enter into the agreement by this 
concealment. She was not injured by the fact that Belew 
was not the owner or the fact that she didn’t know he 
was not the owner. She was injured only by the new 
owner’s exercise of his rights under the 60-day sales clause 
about which she swore in her Complaint she had full 
knowledge (Joint App. 9). 

In order to afford sufficient basis for an action of 
deceit, the representations made or the facts concealed 
must have been material and must have had such rela¬ 
tion to the transaction under consideration as to op¬ 
erate as an inducement to the action or omission of the 
complaining party. Twocktman v. Connelly (6 Cir.), 
106 F. (2d) 501. (See also Kimber v. Young (8 Cir.), 
137 F. 744, 745; B. F. Avery & Sons v. J. I. Case Plow 
Works (7 Cir.), 174 F. 147 and 9 Am. Jur. Concealment 
§§ 32-35.) 

Fraud consists of more than merely misrepresenta¬ 
tion of a material fact. In addition to those elements 
it is also necessary that the complaining party be in¬ 
duced to act upon misrepresentations in ignorance of 
their falsity. Southern Development Company v. Silva, 
125 IT. S. 247; Farrar v. Churchill, 135 U. S. 6091 

The Court found (2) “The fact that there were outstand¬ 
ing two other sales agreements on the same property.” In 
addition to the fact that the offer to buy had expired and 
the other outstanding agreement was cancelled by the 
agreement between Ward and Deavers, and hence no in¬ 
jury could have been done to her under them, her injury 
was not caused by the so-called “outstanding” agreements 
but was caused by the 60-day sales danse. (See Twatch¬ 
man v. Connelly, supra and Kimber v. Young, supra.) 
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The Court found (3) that there was a fiduciary relation¬ 
ship existing between Ward and Pastor. It was, however, 
generally conceded that Pastor represented neither party 
to the transaction and his position was known to both to 
be that of a mere broker. 

Where the broker exercises no judgment or discre¬ 
tion, but acts merely as a middleman to bring the par¬ 
ties together, or to execute the contract after it has 
been agreed on, with no inconsistent duties, he may 
act for both parties. 12 C. J. S., Brokers, pp. 36, 106, 
and cases there cited. 

Pastor was strictly a middleman to bring the parties 
together. 

It was on these findings that the Trial Court concluded 
as a matter of law that there was fraud in the inducement 
and that the plaintiff was entitled to rescission. The facts 
were neither intrinsic nor material but only collateral and 
did not constitute a sufficient concealment to support the 
conclusion of law. Had the new owner not elected to avail 
hims elf of the 60-day sales clause in the lease, Mrs. Ward 
would undoubtedly be running the business today. It was 
this clause and this clause only that caused her any dam¬ 
age. 


m. Court Attempted to Restore Parties to Status 

Quo Ante 

Having concluded that there was fraud in the inducement, 
the Trial Judge attempted to restore the parties to status 
quo a/rde. Had the plaintiff-appellant been entitled to rescis¬ 
sion, this would have been the proper remedy. 

Williston says in his work on Contracts, Sec. 1454 (a) 
that: “To rescind means to annul, to put an end to as 
though it never existed, to wipe out the instrument. ” A 
like statement is to be found in Friedman v. Kennedy 
(D. C. Mun. App.), 40 A (2d) 72, quoting Black on Rescis¬ 
sion and Cancellation (1916), Sec. 1, that: 
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To rescind a contract is not merely to terminate it 
bnt to abrogate and undo it from the beginning; that 
is, not merely to release the parties from further obli¬ 
gation to each other in respect to the subject of the 
contract, bnt to annul the contract and restore the 
parties to the relative positions which they would 
have occupied if no such contract had ever been 
made. (See Joint App. 44.) See also Singer y. Fried¬ 
man , 85 F. (2d) 690-692, 66 App. D. C. 191. 

Having correctly stated the rule, the Trial Judge pro¬ 
ceeded to apply it. He rescinded the “manager’s agree¬ 
ment.” He cancelled “all notes or other evidence of in¬ 
debtedness executed by the plaintiff”. He ordered Young 
and Pastor to refund to the plaintiff the $2,500.00 she had 
paid them for the Heavers ’ account, but this was error. 

Where an agent has collected money for his prin¬ 
cipal • • • and paid it over to the principal, an action 
will not lie against him to recover it Gosslin v. Mar¬ 
tin, 56 Ore. 281,107 Pac. 957 ; 6 A. L. R. 645. 

If earnest money is paid to a broker, and the con¬ 
tract is broken [or rescinded] by the principal, the 
broker • • * is liable to the other party for the return 
of the earnest money, unless he has in good faith paid 
it over to his principal 6 A. L. R. 648. (See Gauss v. 
Kirk, D. C. Mun. App., 79 W. L. R. 74.) 

The Court determined that the plaintiff-appellant had 
realized $1,742.25 from the sale of furniture in the build¬ 
ing. He ordered that that be set off against what he had 
ordered Young and Pastor to pay her. 

A well settled principle of the law of rescission is 
that one may not rescind in part and affirm in part; 
rescission must be en toto; and one may not rescind 
an agreement and at the same time 'retain the con¬ 
sideration received for its execution. Lyons v. Allen, 
11 App. D. C. 543; Singer v. Friedman, supra. 

He cannot treat the contract as rescinded for the pur¬ 
pose of escaping obligations under it, and at the same 
time treat it as subsisting for the purpose of claiming 
benefits, or for any reason treat it as abrogated and 


as existing at the same time. Black, Rescission and 
Cancellation (1916), Sec. 561. 


The Court also determined that the plaintiff-appellant 
had realized a $299.80 profit in mnning the business. He 
ordered this set off against the award against Young and 
Pastor but does not say how he arrived at the figure. What 
has been said, ante, with reference to the sale of the furni¬ 
ture, applies with equal force here. 

Even in cases of fraud, the Court applies the maxim, he 
who seeks equity must do equity, and will thus secure to 
the wrongdoer, in awarding its relief, whatever is justly 
and equitably his due. Pomeroy, Eq. Juris., VoL 3, p. 578, 
Sec. 910. (See also Pan-Am. Pei. & Transport Co. v. United 
States, 273 IT. S. 456.) 

The Court did not allow interest on the money ordered 
to be paid by Young and Pastor. This was within the 
Court’s discretion. Flamdgan v. Charles H. Tompkins Co., 
182 F. (2d) 92, 86 U. S. App. D. C. 307. 

Plaintiff-appellant seeks by this appeal to get back all 
she spent and keep all she got. This she cannot do. She 
may not claim under and against the fraudulent transac¬ 
tion. 

IV. Court Did Hot Restore Status Quo Ante 

In cases of rescission, the purpose of the proceedings is 
to put both parties back into the situation that they were 
in before the transaction. As a result of the Court’s order 
the" Deavers kept the $2,500.00 down payment and each 
payment made on the note. Young and Pastor had to give 
up the $150.00 they had received, and in addition thereto 
they were forced to pay over to the plaintiff-appellant 
$2,500.00 which they had not received. As a result of the 
decree of rescission they were far from having been re¬ 
stored to the situation that they were in before the transac¬ 
tion. 


CONCLUSION 


It is respectfully submitted that if the status of Young 
and Pastor as counter-appellants be established by the ac¬ 
tion of this Court, the decision of the Trial Court should 
be reversed. If such status be not accorded them, then 
the case should be remanded to the Trial Court to take 
proof on the profits realized by Mrs. Ward in the conduct 
of the business. Failing either of the above, the decision 
below should be affirmed. 

Respectfully submitted, 

> . 

* Bybon N. Scott, 

Attorney for Young and Pastor, 
Appellees and Counter-Appellants. 
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STATEMENT OF QUESTIONS PRE SENTED . 

• 

In the opinion of this appellee the question is whether 
after pursuing a suit for the recision of a contract to a suc¬ 
cessful conclusion, appellant can, in addition, recover dam¬ 
ages in tort for the same misrepresentations upon which the 
recision was awarded. 

The further question is whether a recovery may be had 
on a Real Estate Commission bond in the absence of show¬ 
ing any damages, after the appellant elected to rescind the 
contract out of which her claims arise. 
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IN THE 


United States Court of Appeals 

Fob The District op Columbia. Circuit. 
January Term, 1952. 


No. 11,070. 


ELLEN M. WARD, Appellant, 

v. 

W. P. DEAVERS, FRANCIS DEAVERS, RUBY CHAL¬ 
MERS, et aL, Appellees . 


On Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR THE AETNA CASUALTY & SURETY 
COMPANY, APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

Appellant, Ellen M. Ward, filed a complaint in the Court 
below in which she alleged that the appellees, Young, Pas¬ 
tor and Holloway, acting as agents for another appellee, 
Belew, solicited her to purchase the business of a room! 
house and boarding house of which business William 
Deavers was the owner. The gist of the complaint is 
the effect that the various defendants persuaded the ap- 
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pellant that obvious hazards in the proposed transaction 
were less serions than they appeared on their face and 
that a 60-day cancellation clause in the lease of the prem¬ 
ised would not be exercised by the owner to the appellants 
disadvantage (Joint App. 8-10). The appellant entered 
into the transaction paying some cash and giving notes for 
the balance of the consideration. She took over the opera¬ 
tion of the business and operated the same until December 
of 1946 at which time she was obliged to vacate because of 
the termination of the lease under the 60-day cancellation 
clause. Appellant sold the furnishings which had been 
conveyed to her and realized therefrom the sum of $1742.25 
(Joint App. 45), together with a profit of approximately 
$300.00 on the operation of the business (Joint App. 45). 

The complaint prayed for recision of the contract, its 
cancellation and surrender by the appellees (defendants), 
and cancellation of the notes given together with a return 
of the sums of money paid by the appellant to the various 
appellees (Joint App. 16). 

Upon trial the Court below found that there was fraud 
in the inducement of the contract by the appellees, Young, 
Pastor and Belew, and that the appellant exercised her 
right to rescind providently upon its discovery (Joint App. 
43-44). The Court awarded recision, cancelled the notes 
given by the appellant and entered judgment against vari¬ 
ous parties for the sums received by them after allowing 
credit for the amount realized by the appellant from the 
sale of the furnishings and the profits from the business. 
In addition the Court awarded counsel fees to the appel¬ 
lant in the amount of $600.00, this item being charged 
against the appellees who were found to have practiced 
the fraud upon the appellant (Joint App. 44-45). An or¬ 
der of judgment was entered accordingly (Joint App. 45- 
47), the case being dismissed without prejudice as to the 
sureties of the appellees Young and Pastor upon their Real 
Estate Commission bonds. 
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SUMMARY OF ARGUMENT. 

The appellant had the option of proceeding, for the re- 
cision of her contract or bringing an action for damages 
for tort. Having elected to disaffirm the contract and hav¬ 
ing obtained its recision and the recovery of the considera¬ 
tion paid by her, no right of action for damages for tort 
exists. 

The appellant, having made her election, can have no 
claim against the appellee Pastor or upon his bond based 
npon tort. 

ARGUMENT. 

Appellant’s case from the beginning was pitched npon 
a claim for recision. The complaint was framed for this 
purpose (Joint App. 4-16). The pre-trial proceedings and 
stipulation (Joint App. 39-41) show clearly that this was 
the issue in the case. The findings of the trial Court and 
the judgment order (Joint App. 43-47) gave appellant the 
relief which she sought. 

The present contention of appellant before this Court 
that she is entitled to damages based upon tort is curious 
in light of the fact that no damages whatever were shown 
to have resulted from the frauds which the Court found 
had been perpetrated upon her (Joint App. 43-44). The 
Court below found that the defendants concealed the fact 
that Belew was not the owner of the property (although 
this seems contradicted by the verified complaint, Joint 
App. 8-9) and that there were two other sales agreements 
outstanding in connection with the same business. But all 
of appellant’s damage resulted from the fact that the owner 
of the property cancelled the lease upon the sale of the 
property and the appellant was obliged to move out (Ap¬ 
pellant’s Brief 4-6). The complaint admitted appellant’s 
knowledge of the 60-day sales clause of the lease (Joint 
App. 9). The misrepresentations which the Court found 
sufficient to form the basis for a judgment of recision were 
not misrepresentations from which the appellant suffered 
any pecuniary damage. 
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It is well settled in this jurisdiction that one who has 
the right to sue either for recision of a contract or to claim 
damages for fraud practiced in the making of the con¬ 
tract must elect either to affirm or disaffirm the contract. 
Having made the election and having pursued it to its con¬ 
clusion, the discarded alternative right ceases to exist. In 
this case the appellant elected to disaffirm the contract and 
to insist upon being placed in her original situation. This 
was accomplished. Upon its accomplishment no further 
right to claim damages for tort existed. Wyatt v. Madden, 
32 F. 2d 838, 59 App. D. C. 38; U. S. v. Oregon Lumber 
Company, 260 U. S. 290; Shappirio v. Goldberg, 192 U. S. 
232. 

In endeavoring to place the parties in as nearly their 
original position as was possible, the Court credited the 
proceeds from the sale of the house furnishings which had 
been transferred to appellant as part of the transaction as 
well as the profit earned by the appellant during the period 
of her operation of business (Joint App. 45). The appel¬ 
lant seems to insist that she was entitled to be awarded the 
return of the full consideration paid by her and at the same 
time retain the profits and property under the contract 
which she had elected to disaffirm. Appellants contention 
is insupportable. Singer v. Friedman, 85 F. 2d 690, 66 
App. D. C. 191. 

In its award of judgment the Court allowed interest upon 
the amounts borrowed by one of the appellees in a trans¬ 
action independent of the principal claim involved in the 
suit. The Court did not allow interest upon the amounts 
paid by the appellant to various of the other appellees or 
upon the amounts received by the appellant from the opera¬ 
tion of the business and the sale of the furnishings. This 
was fully within the discretion of the trial court in award¬ 
ing the equitable relief sought It is further supported by 
the decisions in this District with respect to the allowance 
of interest in actions at law. Flanmigan v. Charles H. 
Tompkins Co., 182 F. 2d 92, 86 U. S. App. D. C. 307. 
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The Court did not undertake to determine the question 
of whether or not the appellants breached the provisions of 
their real estate commission bonds (Joint App. 58). The 
appellant did not offer evidence to support a judgment 
which would have fixed any liability upon the bonds of the 
appellees Young and Pastor in their individual capacities. 
Whether any award could be made on those bonds in light 
of the election of the plaintiff to sue for recision is highly 
questionable, even if damages were established. The Court, 
however, dismissed these claims without prejudice. The 
possible claim of the appellant on these bonds could not 
have exceeded $607.00 (i.e. $1207.95 less $600 counsel fees). 

CONCLUSION. 

It is submitted that there is no error in this proceeding 
which will support an appeal by the appellant. 

Respectfully, 

Alexander M. Hebon, 
Dickson R. Loos, 

Attorneys for The Aetna 
Casualty & Surety Co., 
Munsey Building, 
Washington 4, D. C. 



